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ABSTRACT

The little-known case of United States v. Anthony Chebatoris, aris-
ing from a botched bank robbery in Michigan in 1937, has great relevance
to today’s criminal justice system. Until this past July, Anthony Cheba-
toris was the only person in American history to have been executed by
the federal government for a crime in a non-death penalty State. Indeed,
until 2002, Chebatoris appears to have been the only person in American
history even to have been sentenced to death for such a crime. Since 2002,
however, ten people have been similarly sentenced to death by the federal
government for crimes committed in non-death States. One, Dustin
Honken, was executed on July 17, 2020.

1 Professor of Law, Salmon P. Chase College of Law, Northern Kentucky University. I
thank Gary Skory and Stephanie Lewandowksi of the Herbert Doan Museum, Midland His-
torical Society, in Midland, Michigan, for their help in providing archival materials about the
Chebatoris case. I also thank Dell Thompson of Bay City, Michigan for providing information
about his grandfather, who represented Mr. Chebatoris. The research underlying this Article
was made possible by a grant from, and a sabbatical leave provided by, Northern Kentucky
University.
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There are obvious federalism concerns that arise when the federal
government seeks to punish a person more harshly for a crime than he or
she could be punished by the State where the crime occurred. This is par-
ticularly so where the federal government imposes the death penalty
where it is not authorized by state law. Yet these concerns were recog-
nized and expressed by only a few during the Chebatoris case, most no-
tably by Michigan Governor Frank Murphy, who went on to become U.S.
Attorney General and later Associate Justice of the U.S. Supreme Court.
But even with respect to Murphy, these federalism concerns were
strangely muted, overwhelmed by the drastic changes, wrought by the
Great Depression and the response thereto, in the relationship among the
States, the federal government, and the people. This reconfiguration was
manifested not only by the New Deal programs that are commonly known
but also by the less familiar “New Deal for Crime,” a bold initiative to
inject the federal government into criminal matters on a larger scale than
ever before.

Swept up in this re-configuration was Chebatoris. Though Murphy
protested the execution, he had to walk a fine line between his anti-death
penalty absolutism, on the one hand, and his political fealty to President
Roosevelt and his embrace of the New Deal, on the other. In the end,
Murphy, who had the ear of both Roosevelt and Attorney General Homer
Cummings, made only a half-hearted effort to save Chebatoris.

INTRODUCTION

“I feel certain that we have now written the last chapter in this un-
usual case.”"

On September 29, 1937, Anthony Chebatoris and an accomplice at-
tempted to rob a bank in Midland, Michigan.? The robbery was botched,
and the accomplice and a bystander were killed.> Though he never
crossed state lines and was captured only a few blocks from the bank,
Chebatoris was prosecuted in federal court under the three-year-old fed-
eral Bank Robbery Act because the bank he attempted to rob housed fed-
erally-insured funds and was a member of the Federal Reserve System.*
He was convicted of attempted bank robbery and murder, and was

1. Letter from Arthur J. Tuttle, U.S. Dist. Judge, E. Dist. of Mich., to John W. Babcock,
U.S. Attorney, E. Dist. of Mich. (Nov. 2, 1938) (on file with the Bentley Historical Library,
University of Michigan).

2. See DAVID GARDNER CHARDAVOYNE, THE UNITED STATES DISTRICT COURT FOR THE
EASTERN DISTRICT OF MICHIGAN: PEOPLE, LAW, AND PoLITICS 212 (2012).

3. Id. at 213-15.

4. See id. at 215.
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sentenced to death.’ Nearly a century earlier, in 1846, Michigan had be-
come the first English-speaking jurisdiction to bar the death penalty for
murder (although the punishment was still authorized for treason).® On
July 8, 1938, Chebatoris was hanged by the federal government, thus at-
taining the dubious distinction as the only person in American history
until the last several months to have been executed by the federal govern-
ment for a crime occurring in a State that did not authorize capital pun-
ishment for the same offense.’

There are obvious federalism concerns that arise when the federal
government seeks to punish a person more harshly for a crime than he or
she could be punished by the State where the crime occurred. This is par-
ticularly so where the federal government imposes the death penalty
where it is not authorized by state law. Yet, in the Chebatoris case, those
concerns were, for the most part, strangely muted. To understand why,
one must situate the Chebatoris case within the unprecedented expansion
of the federal government which was occurring at exactly the same mo-
ment in history, and within the context of the complicated relationship
between and among Governor Frank Murphy of Michigan, U.S. Attorney
General Homer Cummings, and President Franklin D. Roosevelt.

The election of 1932 had effected a sea change in American politics
as Americans swept Roosevelt and his New Deal Democrats into office
in response to the crisis of the Great Depression.® Just four years earlier,
the very first plank of the Democratic Party platform “demand[ed] that
the constitutional rights and powers of the states shall be preserved in
their full vigor and virtue.” By stark contrast, the 1932 platform con-
tained not a word about federalism. '

In early 1934, at the urging of Cummings, Congress passed a series
of crime measures with almost no dissent.!! Only two years earlier,

5. Seeid. at 217.

6. See Rob Warden & Daniel Lennard, Death in America Under Color of Law: Our
Long, Inglorious Experience with Capital Punishment, 13 Nw. J. L. & Soc. PoL’y 194, 229
(2018).

7. See id. at 230; CHARDAVOYNE, supra note 2, at 219.

8. See William E. Leuchtenburg, Franklin D. Roosevelt: Campaigns and Elections,
MILLER CTR., https://millercenter.org/president/fdroosevelt/campaigns-and-elections (last
visited May 14, 2020).

9. Gerhard Peters & John T. Woolley, 1928 Democratic Party Platform, AM.
PRESIDENCY PROJECT (June 26, 1928), https://www.presidency.ucsb.edu/documents/1928-
democratic-party-platform.

10. See Gerhard Peters and John T. Woolley, 1932 Democratic Party Platform, AM.
PRESIDENCY PROJECT (June 27, 1932), https://www.presidency.ucsb.edu/documents/1932-
democratic-party-platform.

11. See CLAIRE BOND POTTER, WAR ON CRIME: BANDITS, G-MEN, AND THE POLITICS OF
Mass CULTURE 109-10 (1998).
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Congress had cautiously dipped its toe into the water of criminal law by
passing the federal Kidnapping Act, which might never have been en-
acted but for the fateful kidnapping of the infant son of famed aviator
Charles Lindbergh.'? Even so, the Act was passed in the face of opposi-
tion by Cummings’s predecessor and considerable concern that the fed-
eral government was unconstitutionally insinuating itself into local mat-
ters."® By contrast, Congress dove headlong in 1934 into criminal law by
not only strengthening the Kidnapping Act but also injecting itself into
the prosecution of extortion, racketeering, kickbacks, possession of fire-
arms, possession of stolen goods, assault of federal agents, crimes in fed-
eral prisons, flight across state lines to avoid prosecution, and—most rel-
evant here—bank robbery.'* Prior to the federal legislation, all of this
conduct typically had been regulated exclusively by state law.'> This
“New Deal for Crime” accompanied the bold new approach to centrali-
zation of economic regulation taken by Roosevelt and his allies in Con-
gress.'® While big economic interests were motivated to litigate the con-
stitutionality of the economic innovations of the New Deal all the way to
the Supreme Court, the “New Deal for Crime” was virtually unchal-
lenged."”

The only outcry in response to Chebatoris’s imminent execution
came from Michigan Governor Frank Murphy.'® Sixteen days before the
scheduled execution, he asked President Roosevelt to commute Cheba-
toris’s sentence or move the execution outside of Michigan.' At first
blush, Murphy appears to be a heroic figure standing up to the President.
But the reality is more complex. Murphy had deeply held views against
the death penalty, it is true.’ He was also running for re-election and it is
unclear whether his stance in the Chebatoris case would help him or hurt

12. Seeid. at 109.

13. See Colin V. Ram, Note, Regulating Intrastate Crime: How the Federal Kidnapping
Act Blurs the Distinction Between What is Truly National and What is Truly Local, 65 WASH.
& LEe L. REV. 767, 784 (2008).

14. See id. at 785-86; Daniel Richman, The Past, Present, and Future of Violent Crime
Federalism, 34 CRIME & JusT. 377, 387-88 (2006).

15. Richman, supra note 14, at 387.

16. See POTTER, supra note 11, at 119-20.

17. See Mariano-Florentino Cuellar, The Political Economies of Criminal Justice, 75 U.
CHL L. REV. 941, 960 (2008), (reviewing JONATHAN SIMON, GOVERNING THROUGH CRIME:
How THE WAR ON CRIME TRANSFORMED AMERICAN DEMOCRACY AND CREATED A CULTURE
OF FEAR (2007)).

18. See CHARDAVOYNE, supra note 2, at 220.

19. See id.

20. See id.; Letter from Frank Murphy, Governor of Mich., to Franklin D. Roosevelt, Pres-
ident of the U.S. (June 22, 1938) (on file with author) [hereinafter Murphy June 22 Letter].
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him at the polls.?! In any event, his request seems strangely muted: a one-
and-a-half-page letter, two weeks before the scheduled execution, with
no follow-up.”?> And Murphy could not even be troubled to get the con-
demned man’s name correct, inadvertently changing his first name to
“John.”*

Murphy’s actions appear to be those of an opportunistic politician
hedging his bets. Murphy, in large part, owed his political career to Roo-
sevelt. The President’s appointment of Murphy as Governor General of
the Philippines in 1933 transformed Murphy from a local politician to one
of national stature.>* And until Murphy’s gubernatorial victory in 1936,
Michigan had not had a Democratic governor since before the Civil
War.”® Roosevelt’s landslide victory in that year’s presidential race
helped sweep Murphy into office.’® Murphy correctly perceived that his
political fortunes were tied to Roosevelt’s and that his political future lay
in Washington, D.C.?" Specifically, he wisely perceived that he would
eventually land in the Roosevelt cabinet, the Supreme Court, or even in
the White House itself as Roosevelt’s successor.® As a staunch New
Dealer, a Roosevelt acolyte, and a beneficiary of Roosevelt’s patronage,
Murphy could not afford to press too firmly any concerns of “states’
rights” vis-a-vis the federal government’s proposed execution of Cheba-
toris for a crime committed in Michigan.*’

Roosevelt refused to commute the sentence.’® He handed off to
Cummings the question of whether the execution could be moved to a
different State.’! The request was passed off to an Assistant Attorney
General, who punted the issue back to the local U.S. Attorney and the
trial judge.’? They determined that the execution could not be moved—a

21. See SIDNEY FINE, FRANK MURPHY: THE NEW DEAL YEARS, 429 (1979).

22. See Murphy June 22 Letter, supra note 20.

23. Compare id. (referring to Anthony Chebatoris as “John Chebatoris™), with Transcript
of Record, United States v. Chebatoris, No. 3977 (E.D. Mich. 1937) [hereinafter Transcript
of Record] (listing “Anthony Cehbatoris” as the defendant).

24. See THE NEW DEAL YEARS, supra note 21, at 2.

25. See id. at 204.

26. See id. at 252.

27. See James Wolfinger, The Strange Career of Frank Murphy: Conservatives, State-
Level Politics, and the End of the New Deal, 65 THE HISTORIAN 377, 381 (2002).

28. See THE NEW DEAL YEARS, supra note 21, at 528.

29. Seeid. at 428-29.

30. See Telegram from Franklin D. Roosevelt, President of the U.S., to Frank Murphy,
Governor of Mich. (July 6, 1938) (on file with author).

31. See id.

32. See Letter from Joseph B. Kennan, Assistant U.S. Attorney Gen., to John C. Lehr,
U.S. Attorney, E. Dist. of Mich. (July 6, 1938) (on file with author); THE NEW DEAL YEARS,
supra note 21 at 429.
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federal statute enacted only the previous year required that federal exe-
cutions take place in the State where the crime occurred so long as the
State authorized capital punishment.>* And Michigan did authorize the
death penalty for treason.>* So, Chebatoris was hanged on July 8, 1938 at
the Federal Correctional Institute in Milan, Michigan.*> Murphy issued a
statement vehemently denouncing the hanging and continued to receive
letters in support of his position for weeks afterward.*® Nonetheless, Mur-
phy was defeated in his bid for re-election four months later.>” Less than
two months after that, in January 1939, Murphy succeeded Cummings as
Attorney General of the United States.*® About a year after that, Roose-
velt appointed him to the U.S. Supreme Court, where he stayed until his
death.”

The goal of this Article is twofold. First, it unearths from relative
obscurity the little-known Chebatoris case and highlights its singular
place in American jurisprudence. Second, it seeks to explain the outcome
in the Chebatoris case as the result of the sea change in federal-state re-
lations that occurred between 1933 and 1938. Governor Murphy, the only
person in a position to convince Roosevelt to stop the execution, could
not press the federalism argument too far without irrevocably harming his
credentials as a staunch New Dealer. In the end, Chebatoris’s distinctive
position in history was a result of a confluence of related forces: a para-
digm shift in the relationship between the federal government and the
States; a lack of any real motivation to challenge that shift in the realm of
criminal regulation; and the half-hearted measures by the only person in
a position to try to save Chebatoris’s life. Part I provides the details of
the Chebatoris case: the crime, the trial, and the execution. Parts II and
II1, respectively, explain the outcome in the case as the result of the rising
tide of federal power that, by 1937, proved irresistible, and Governor
Murphy’s failure of will to press a states’ rights claim in the face of the
New Deal agenda, which would have alienated him from the Roosevelt
administration.

33. See Statement by Arthur J. Tuttle, U.S. Dist. Court Judge, E. Dist. of Mich. (undated)
[hereinafter Undated Tuttle Statement] (on file with the Bentley Historical Library, University
of Michigan); 18 U.S.C. § 3596(a) (2020).

34. See Undated Tuttle Statement, supra note 33; Warden & Lennard, supra note 6, at
229.

35. See CHARDAVOYNE, supra note 2, at 219.

36. See THE NEW DEAL YEARS, supra note 21, at 429.

37. Seeid. at 508.

38. See SIDNEY FINE, FRANK MURPHY: THE WASHINGTON YEARS 1 (1984).

39. See id. at 145.



MANNHEIMER MACRO DRAFT COMPLETE (DO NOT DELETE) 10/19/20 9:39 AM

2020] The Unusual Case of Anthony Chebatoris 857

1. UNITED STATES V. ANTHONY CHEBATORIS

Anthony Chebatoris and Jack Gracey attempted to rob the Chemical
State Savings Bank in Midland, Michigan on September 29, 1937.4° In
the course of their escape, one of them, most likely Chebatoris, shot and
mortally wounded bystander Henry Porter.*! Gracey was killed attempt-
ing to flee.*> Although Chebatoris was captured only a few hundred yards
from the bank, he was tried, convicted, and sentenced to death in federal
court under the new federal Bank Robbery Act.* Within ten months, he
was hanged at the federal correctional institute in Milan, Michigan, be-
coming the only person in American history until this past July to be ex-
ecuted by the federal government for a crime committed in a non-death-
penalty State.**

A. The Crime

Anthony Chebatoris was born in 1898 in Poland.* He emigrated to
the United States with his parents as a young child and grew up in Tre-
veskyn, Pennsylvania, obtaining an eighth-grade education.*® He moved
to Detroit, Michigan in 1920.%” Later that year, he was sentenced to seven
and a half to fifteen years in prison for armed robbery.*® He was released
on parole in December 1926, but returned to prison as a parole violator a
year later after having been arrested in Louisville, Kentucky for a viola-
tion of the federal Dyer Act.*

At some point during his incarceration at the Michigan State Prison
in Marquette, he met Jack Gracey.’® Gracey was a career criminal who
had spent most of his adult life in prison.’! Chebatoris and Gracey were
each released from the Marquette Prison in 1935.%% Chebatoris spent most

40. See Transcript of Record, supra note 23, at 19.

41. Seeid. at21.

42. Seeid. at22.

43. See id.; NEw DEAL YEARS, supra note 21, at 428.

44. See NEW DEAL YEARS, supra note 21, at 42; Warden & Lennard, supra note 6, at 230.

45. Memorandum from Richard F. Doyle, Chief U.S. Probation Officer, to Arthur J. Tut-
tle, U.S. District Judge, E. Dist. of Mich. 9 (Nov. 15, 1937) (on file with author) [hereinafter
Chebatoris Probation Report].

46. Id.

47. 1d.

48. Id.

49. See id.

50. See CHARDAVOYNE, supra note 2, at 212.

51. 1d.

52. See Chebatoris Probation Report, supra note 45, at 9.



MANNHEIMER MACRO DRAFT COMPLETE (DO NOT DELETE) 10/19/20 9:39 AM

858 Syracuse Law Review [Vol. 70:851

of his time thereafter in Pittsburgh and Treveskyn, Pennsylvania, where
he had grown up.>?

Sometime in August or September 1937, Chebatoris took a bus from
Pittsburgh to Detroit.>* At some point thereafter, Gracey learned that
“[t]he Dow Chemical Company deposited its $75,000 payroll twice a
month in the Chemical State Savings Bank of Midland, Michigan .. ..
[He] cased the bank and reported back to Chebatoris that it was an easy
mark with no security.”> On September 29, 1937, Chebatoris and Gracey
drove from Detroit to Midland in two separate cars, leaving one in Co-
runna (west of Flint) as a “getaway” car, and continuing to Midland in a
blue Ford.*

Sometime after 11:30 a.m. on September 29, 1937, Chebatoris and
Gracey entered the Chemical State Savings Bank.’’ Gracey was armed
with a shotgun and Chebatoris with a revolver.”® When Gracey ap-
proached bank president Clarence H. Macomber, Macomber grabbed the
barrel of the shotgun and pointed it toward the floor.’® Gracey then made
some sort of threat on Macomber’s life and Macomber continued to hold
the gun to the floor, struggling to get Gracey toward the door of the bank,
away from the bank customers and Macomber’s daughter, Clare, who
was in the bank that day.®® Chebatoris then aimed his revolver at Ma-
comber and fired one shot, striking him below the left shoulder, about an
inch from his chest.®! When bank cashier Paul D. Bywater came toward
Macomber, Chebatoris shot him in the back, just over the left hip.%*> Ma-
comber let go of the gun, and Chebatoris and Gracey left the bank empty
handed.®

Dr. Frank Hardy, a dentist, was in an office next to the Chemical
Bank building.®* He heard a “terrific screaming” coming from the bank,

53. 1d. at7.

54. See id.

55. See id.; CHARDAVOYNE, supra note 2, at 212.

56. See CHARDAVOYNE, supra note 2, at 212; Chebatoris Probation Report, supra note 45,
at7.

57. Chebatoris Probation Report, supra note 45, at 1. The Bank was part of the federal
reserve system with funds insured by the Federal Deposit Insurance Corporation. See id.

58. Id.

59. Id. at 1-2.

60. See Transcript of Record, supra note 23, at 26, 28.

61. Id. at 29.

62. See id. at 30, 133.

63. Id. at 30, 32.

64. Id. at 95-96. In one of this tale’s many strange coincidences, Hardy served in the same
unit in World War I as Michigan Governor Frank Murphy. JACK HOBEY, LAWLESS YEARS:
THE TONY CHEBATORIS AND JACK GRACEY STORY 145 (2012).
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which caused him to look out the window.®> He saw Chebatoris and
Gracey coming out of the bank onto the sidewalk, each with a gun.®® They
pointed their guns at several bystanders, then ran to a 1937 black or ma-
roon Ford Tudor parked near the front of the bank.%” They entered the car,
Chebatoris on the driver’s side and Gracey on the passenger side.®®

Hardy, realizing there had been a holdup at the bank, picked up a .35
Remington automatic deer rifle he kept in his office, tore the window
screen, and began shooting at the car.® He shot the passenger side of the
car and, as it began to back away from him down Benson Street, he shot
twice in the rear window of the car.”® One shot hit Gracey’s right leg and
one hit Chebatoris in the left arm.”" The car then veered out of control
and crashed into a metal guard rail and the rear right fender of another car
on Benson Street next to Venner’s Garage.”

The men got out of the car.”® Gracey, on the passenger side, “slid
out” and “sprawled on the pavement.””* Chebatoris helped him up.” As
Gracey limped down Benson Street, Chebatoris “looked to his right as
though he was wondering where the shooting was coming from.”’® He
looked toward the bank, then left toward the Midford Garage.”” Henry
Porter was standing outside the Midford Garage, wearing a chauffeur’s
cap with a visor.”® Chebatoris fired his rifle at Porter, who fell to the
ground clutching his upper thigh or lower abdomen.”

65. Transcript of Record, supra note 23, at 97.

66. Seeid. at 97.

67. Seeid. at 61, 72, 142, 175-76.

68. See id. at 201.

69. Id. 110-11, 121. Apparently, Hardy had kept the rifle in his office for the express
purpose of firing on potential bank robbers. See Dentist Shoots From his Office Window,
Felling Bandits Fleeing After Raid on Bank, N.Y. TIMES, Sept. 30, 1937, at 10.

70. Transcript of Record, supra note 23, at 98.

71. HOBEY, supra note 64, at 146.

72. Transcript of Record, supra note 23, at 62, 98, 143.

73. Id. at 99.

74. See id.

75. See id.

76. See id. at 65, 148—49.

77. Transcript of Record, supra note 23, at 65-66.

78. See id. at 66, 145. In his closing argument, United States Attorney John C. Lehr made
much of this fact in surmising why Chebatoris shot Porter: in his frantic search for the source
of the gunshots, Chebetoris likely saw Porter wearing a cap, mistook him for a police officer,
and thought it was he who was shooting at them. /d. at 352. See also Dentist Shoots From his
Office Window, Felling Bandits Fleeing After Raid on Bank, supra note 69 (stating that Che-
batoris shot Porter “apparently in the belief that [Porter] was the one who shot at them”).

79. Transcript of Record, supra note 23, at 66, 145.
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Just then, a black Essex coupe driven by Irene Stolsmark, coming
from Main Street, turned to go down Benson Street toward some railroad
tracks.®” Chebatoris tried to flag the car down near Venner’s Garage."!
When it did not stop, he grabbed onto the right side of the coupe and
jumped onto the running board, unsuccessfully tried to enter, and rode it
downhill for a while.®? Stolsmark began to slow the car down but Cheba-
toris ordered her to keep driving.®®> Eventually he entered the coupe.®
Gracey, in the meantime, ran behind the coupe trying to catch up, point-
ing his gun all around.® When she got to the railroad crossing, Chebatoris
told her to stop and she did.’® As she stopped, Gracey opened the left
door, pointed his gun at Stolsmark, and told her to get out, whereupon
she emerged with her two-year-old son, Duane.?’

When Gracey had his foot on the left running board and was starting
to enter the coupe, Hardy began shooting again.®® One shot apparently hit
Gracey in the elbow. Gracey then ran toward a large red truck coming
across the bridge at the foot of Benson Street, coming into town, and he
yelled and signaled to the truck driver to back up.”® Hardy shot again,
striking Gracey, who “wheeled and fell.”*! Gracey ultimately died of his
wounds.”?

Chebatoris got out of the coupe holding his arm and ran through a
vacant field along the river bank toward the city dump.”® He entered a
1937 Plymouth coupe belonging to Ralph Labinsky at a nearby
worksite.”* Backing up the car, he struck the left front fender of a car be-
longing to Labinsky’s co-worker, Richard VanOrden.”® VanOrden,

80. See id. at 304-05.

81. See id. at 128, 305.

82. Id. at 305.

83. Id.

84. See Transcript of Record, supra note 23, at 306.

85. See id. at 138-39.

86. See id. at 305.

87. See id. at 306; HOBEY, supra note 64, at 148.

88. See Transcript of Record, supra note 23, at 102—03.

89. See id. at 119.

90. See id. at 103, 249-51.

91. See id. at 103.

92. See Chebatoris Probation Report, supra note 45, at 4; Ray J. Kuhn, Bank Gunmen
Linked with Other Crimes, BAY CITY TIMES, Sept. 30, 1937, at 1. This fact is curiously absent
from the trial record.

93. See Transcript of Record, supra note 23, at 161, 250.

94. See id. at 258; Fender Dent Brought Arrest of Bandit, MIDLAND DAILY NEWS, Sept.
30, 1937, at 1 (spelling Ralph’s last name as “Lubinski”).

95. See Transcript of Record, supra note 23, at 258.
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witnessing this, ran out of his office and approached the car.’® The car
then backed around in a semi-circle and headed toward the railroad
tracks.”” When VanOrden stepped up to left side of the car and asked
Chebatoris where he thought he was going, Chebatoris threatened to kill
or seriously injure him.”® VanOrden then jumped on the running board
and held on as Chebatoris drove down a road parallel to the tracks.”” After
making a right turn, Chebatoris stopped the car and picked up his rifle,
which had been laying in the seat next to him.'® VanOrden jumped off
the car and Chebatoris again threatened to kill him.'”" When Chebatoris
put down the rifle and started the car up again, VanOrden jumped back
on the car and tried to seize him by the throat, but Chebatoris broke his
hold.'® The car went another two hundred feet or so, swung to the left,
hit some clay dirt, and then stalled out.'*

Chebatoris picked up the rifle again and pointed it toward VanOr-
den, who grabbed the butt of the rifle, stuck his finger into the trigger
guard, and pulled the trigger, but the gun did not fire.'®* Chebatoris tried
to bite VanOrden’s right hand, but VanOrden pushed him away, and the
two struggled.'”® VanOrden unsuccessfully tried to wrestle the rifle away
from Chebatoris.!°® VanOrden then called for help, and some other men,
including Midland County Sheriff Ira Smith, arrived.'”” Finally, Cheba-
toris said, “I give up” and let go of the rifle.'® Smith opened the right
door of the car, grabbed Chebatoris by the neck, hit him on the side of the
head, and pulled him to the ground.'® VanOrden held onto the rifle as
Smith held Chebatoris’s head to the ground with his knee.''® One of the
other men “started to kick [Chebatoris] and said ‘he had killed a man up

96. Id.

97. Id.

98. Id. at 258-59.
99. Id. at 259.

100. See Transcript of Record, supra note 23, at 259.

101. Id.

102. Id.

103. Id. at 259-60.

104. Id. at 260.

105. Transcript of Record, supra note 23, at 260.

106. See id.

107. See id. at 260. Fortuitously, Smith happened to be in the immediate vicinity investi-
gating an unrelated case of property theft. /d. at 264. He had heard Chebatoris crashing La-
binsky’s car into VanOrden’s and had seen VanOrden jump onto the running board of the
Labinsky car. Id.

108. Transcript of Record, supra note 23, at 260.

109. Id. at 260, 265.

110. Id. at 260-61, 265.
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town.””!!! Chebatoris responded, “[1]et them kill me I deserve it,” but
Smith protected him and kept anyone from hurting him."'? At some point,
Smith discovered that Chebatoris had an empty zippered pouch about
twelve to fourteen inches long pinned to the inside of his jacket, presum-
ably to hold money he had planned to steal from the bank.'"

Smith placed Chebatoris under arrest.!'* After a few minutes, the
city police came, handcuffed Chebatoris, and took him away.''> Upon
opening the rifle, Smith saw that there was one empty shell in the cham-
ber and three loaded shells.''®

Meanwhile, Clinton Skym, who had been two feet away from Porter
when he was shot, grabbed Porter under the arm with the help of another
man, George Dewey, and carried him to Dr. Harvey McCory’s office on
the second floor over the Midford Garage.!'” Porter was in a “grave state
of shock” with a rifle wound in the lower left portion of his abdomen.''8
Dr. McCory treated the shock and applied a compress to the gunshot
wound.'" Porter was taken by ambulance to Mercy Hospital in nearby
Bay City where he was x-rayed.'?’ The bullet had fractured Porter’s pel-
vic bone where the femur enters it.'?!

After three or four hours, consulting surgeon Dr. Royston Scrafford
took over.'?? Scrafford operated on Porter and gave him two blood trans-
fusions.!? Porter’s wound was not initially considered fatal.'** However,
the force of the gunshot had been transmitted to the intestines, puncturing
the sigmoid—ypart of the large bowel—causing peritonitis, in which the

111. Id. at 272. This rank hearsay was elicited from Smith by the court following cross-
examination. It was unobjected to. See id.

112. Transcript of Record, supra note 23, at 272. Again, this comment was elicited by the
court following cross-examination of Smith. Defense counsel did not object to the judge’s
questioning. See id.

113. See id. at 267-6

114. Id. at 270.

115. Id. at 261.

116. Transcript of Record, supra note 23, at 270.

117. See id. at 194, 198-99, 211.

118. Id. at 216.

119. Id. at 217.

120. Id. at 217-18.

121. Transcript of Record, supra note 23, at 219.

122. See id. at 221, 225.

123. Id. at 223. Bywater was also taken to the hospital and operated on. Several holes in
his small bowel and abdomen were sewn up. He was in very serious condition for several
days, but he survived. See id. at 134-35. There was nothing in the record indicating the seri-
ousness of Macomber’s condition but he, too, survived. See id. at 29.

124. Transcript of Record, supra note 23, at 217-18.
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contents of the bowels spill into the peritoneum.'** The peritonitis led to
Porter’s death on October 11, 1937.!2® Scrafford testified that the hole in
his bowel was not discovered until an autopsy was performed.'?” The of-
ficial cause of death was “acute peritonitis with a multiple perforation of
the large intestine commonly called the sigmoid, secondary to a com-
pound multiple fracture called the ilium and the femur, which was asso-
ciated with a traumatized wound called a gunshot wound.”'?®

B.  The Legal Proceedings

Had Chebatoris been charged with murder “[u]nder Michigan law,
his maximum sentence would have been life in prison without the possi-
bility of parole.”'® In 1846, Michigan had become the first English-
speaking jurisdiction to have abandoned capital punishment for the crime
of murder.'*° Its last execution had taken place in 1830, while it was still
a territory.'?!

But the federal Bank Robbery Act of 1934 provided that whoever
killed another person in the course of robbing or attempting to rob a bank
“or in avoiding or attempting to avoid apprehension for the commission
of such offense,” could be punished “by death if the verdict of the jury
shall so direct.”'*? It appears that there never was a doubt that Chebatoris
would be tried in federal court.'** Some news reports suggested that fed-
eral charges would be brought only if Bywater or Porter were to die.'**
For example, one such report the day after the crime quoted Michigan
Police as denying a request for extradition by Pennsylvania authorities
“with the explanation that, in [the] event any of the injured men die, Che-
batoris may face a federal charge and the prospect of a death penalty.”!*
The same report also quoted Midland County prosecutor Joel H. Kahn as

125. See id. at 224, 244.

126. Id. at 223.

127. Id. at 224. This testimony is belied by a newspaper account from the day after the
robbery, which reported that Porter “suffered . . . numerous intestinal punctures.” See Fender
Dent Brought Arrest of Bandit, supra note 94.

128. Id. at 243.

129. CHARDAVOYNE, supra note 2, at 215.

130. 7d.

131. See id.

132. Act of May 18, 1934, ch. 304, § 3, 48 Stat. 783 (current version at 18 U.S.C. § 2113
(2019)).

133. See Aaron J. Veselenak, The Execution of Anthony Chebatoris, MICH. HIST. MAG.,
May—June 1998 at 35, 36.

134. Veselenak, supra note 133 at 36.

135. See Kuhn, supra note 92, at 2. See also Fender Dent Brought Arrest of Bandit, supra
note 94 (“Placing of charges against Chebatoris is being deferred . . . until the outcome of the
injuries to both men is learned.”).
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saying “that the issuance of any county warrants w[ould] ‘depend on the
outcome of the two injured parties,””'*® suggesting that the State would
prosecute if neither Bywater nor Porter died.

But agents of the Federal Bureau of Investigation arrived in Midland
by 5 p.m. the day after the attempted robbery.'*” That day, U.S. Attorney
John C. Lehr said that he would seek the death penalty against Chebatoris
if one of the shooting victims were to die,'*® implying that the decision to
bring federal charges had already been made. The following day, Kahn
apparently recommended that federal charges be brought.!* Later that
day, a federal complaint was filed against him and he was taken into cus-
tody by the U.S. Marshal in Bay City, Michigan.'*’ He was arraigned that
night before U.S. Court Commissioner Otto J. Manary and held in lieu of
$250,000 bail."*! On October 8, 1937, Chebatoris was indicted by a fed-
eral grand jury in the Eastern District of Michigan for the attempted bank
robbery and the associated assaults on Macomber, Bywater, and Porter.'*?
After Porter died, an amended indictment was filed charging him with
Porter’s murder,'** and Chebatoris became the first person in the U.S. to
be charged with homicide under the nascent bank robbery statute.'**

On October 21, 1937, Dell H. Thompson, President of the Bay
County Bar Association, and James K. Brooker, a Commissioner of the
Michigan State Bar, were appointed to represent Chebatoris pro bono.'*
Jury selection took a little over two hours on October 26th.'*¢ Chebatoris

136. Kuhn, supra note 92, at 2.

137. See ROBERT A. WATERS & JOHN T. WATERS, OUTGUNNED!: TRUE STORIES OF CITIZENS
WHO ST0o0D UP TO OUTLAWS —AND WON 62 (2004); HOBEY, supra note 64, at 155.

138. See “Grand Jury Hearing Set for Tuesday,” Oct. 1, 1937.

139. See id.

140. Chebatoris Probation Report, supra note 45, at 4.

141. See Chebatoris Probation Report, supra note 45, at 4. See also Under Special Guard,
MIDLAND DAILY NEWS, Oct. 2, 1937, at 1.

142. See Indictment, United States v. Chebatoris, No. 3977 (E.D. Mich. Oct. 8, 1937).

143. See id. A subsequent indictment repeated these charges but provided more detail, in-
cluding the date of Porter’s death. /d.

144. See Ross PARKER, CARVING OUT THE RULE OF LAw: THE HISTORY OF THE UNITED
STATES ATTORNEY’S OFFICE IN EASTERN MICHIGAN, 1815-2008 189 (2009).

145. See Chebatoris Probation Report, supra note 45, at 5; Transcript of Record, supra note
23, at 387. See also CHARDAVOYNE, supra note 2, at 215; Letter from Arthur J. Tuttle, U.S.
Dist. Judge, E. Dist. of Mich., to James K. Brooker (July 12, 1938) (on file with author); Letter
from Arthur J. Tuttle, U.S. Dist. Judge, E. Dist. of Mich., to Dell H. Thompson, (July 12,
1938) (on file with the Bentley Historical Library, University of Michigan). Apparently, ap-
pointment of counsel for indigents in criminal cases at this time, at least for Judge Tuttle, was
unusual. See CHARDAVOYNE, supra note 2, at 215 (“In 1935, in response to an inquiry from
the Justice Department regarding his method of appointing attorneys for indigent criminal
defendants, he asserted that: ‘I have not made such an assignment in at least ten years.””).

146. See HOBEY, supra note 64, at 188.
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was then tried over the course of about two and a half days, from October
26th to 28th.'*” After the Government rested, the defense declined to put
on a case.'*®

Each of the four attorneys involved in the case, two on each side,
gave a closing argument.'* The Government’s closing arguments relied
heavily on the metaphor of war.!*® For example, toward the end of his
summation, Assistant U.S. Attorney John Babcock subtly lumped Che-

batoris in with foreign enemies of the United States:

The Government of the United States must preserve and maintain re-
spect for its laws. In the course of the history of this Government we
may have enemies attack from foreign lands but those enemies are no
more dangerous than the enemies we have within the borders of this
country, who contemptuously flaunt in the face of the Government its
laws for the protection of its citizens and the property of its citizens.'>!

Lehr was less subtle. He not only evoked the war metaphor but also,
by summoning the memory of the day the United States entered World
War I, suggested that the jury’s duty to sentence Chebatoris to death was
tantamount to the duties of the citizen when war is declared.'>* Lehr
called upon the jury to utilize the death penalty as a weapon in the “war
against crime””:

We are engaged in this country in a war against crime. Men are being
shot down ruthlessly, as Henry Porter was, and as Mr. Bywater was,
and as Mr. Macomber was . . . . They are being shot down ruthlessly in
America, and Congress has passed that law so that a jury may have the
right . . . if your good judgment, and if your sound discretion tells you
that the death penalty should be inflicted.'™?

Defense attorney Thompson’s closing suggested that Chebatoris
might be innocent, for example by pointing out errors and inconsistencies
in the testimony,'”* questioning whether Chebatoris, as opposed to

147. See Lisa Satayut, Current Case Brings Attention to Historic Chebatoris Execution,
MIDLAND DAILY NEWS (Aug. 12, 2010), https://www.ourmidland.com/news/article/Current-
case-brings-attention-to-historic-6982912.php.

148. See Transcript of Record, supra note 23, at 321.

149. See id. at 323-381.

150. See, e.g., id. at 341.

151. Id. at 331.

152. Id. at 340-41.

153. Transcript of Record, supra note 23, at 356. After the verdict was announced, Lehr
resurrected this metaphor, thanking the jury for helping the Government “in waging this war
on crime.” /d. at 392.

154. See id. at 336-38.
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Gracey, killed Porter,'> and suggesting that the doctors might have erred
in concluding Porter died of peritonitis."*® However, the entirety of
Brooker’s closing, and the tail end of Thompson’s, consisted of a plea to
spare Chebatoris’s life.'*” Both attorneys invoked, or at least tried to in-
voke, Michigan’s rejection of the death penalty as a reason to spare Che-
batoris. Brooker told them: “We don’t do it in this State and we don’t do
it in a majority of the States of the United States and capital punishment
is fast losing favor.”'*® Thompson tried to go further, pointing specifically
to Michigan voters’ rejection of capital punishment, but his remarks were
withdrawn after a Government objection:

[MR. THOMPSON:] We in Michigan do not believe in capital punish-
ment. It has been voted upon by the people and they have turned it
down—

MR. BABCOCK: If the Court please, may I take exception to that re-
mark? There is nothing in the evidence to establish that as a fact.

MR. THOMPSON: I’ll withdraw that. Capital punishment is nothing
more or less than a hangover from the feudal ages. Michigan happens
to be one of the States that does not have capital punishment.'>’

Lehr responded powerfully, reminding the jurors of their allegiance,
not just to Michigan, but to the United States, and arguing that Michigan
law was irrelevant:

[Y]ou are citizens of the United States of America, just as well as you
are citizens of the State of Michigan. You now are in Federal territory
when you are in this building. This is a Federal Court, thisis [sic] not a
State Court. This Court has only to do with the enforcement of Federal
Laws and not with the enforcement of State Laws and it makes no dif-
ference whatsoever that the Law of the State of Michigan maybe [sic]
relative to capital punishment.

[Y]ou are just as much removed from the State of Michigan as if you
were on the Hawaiian Islands in the middle of the Pacific. This is

155. See id. at 335. Presumably, under conventional criminal law principles, Chebatoris
would still be guilty of murder even if Gracey killed Porter, based on the doctrine of felony
murder. Interestingly, there was no jury instruction on felony murder, or even on accomplice
liability. Perhaps the Government saw no need for such an instruction in the face of very
strong evidence that Chebatoris was the triggerman. Nevertheless, Thompson’s attempt to
seed doubt as to whether Gracey or Chebatoris killed Porter was likely a ploy to avoid the
death penalty rather than to obtain an acquittal.

156. See id. at 338.

157. Transcript of Record, supra note 23, at 333, 339-40.

158. Id. at 334.

159. Id. at 338-309.



MANNHEIMER MACRO DRAFT COMPLETE (DO NOT DELETE) 10/19/20 9:39 AM

2020] The Unusual Case of Anthony Chebatoris 867

Federal ground, this is a Federal Court, you are a Federal jury empan-
eled to enforce Federal Laws. So I beg of you not to let any such a sug-
gestion, as that appeal to you.160

The jury deliberated for less than six hours and cast seven ballots. !

Based on statements made by the jury foreman, it appears that the jury
quickly decided on Chebatoris’s guilt and spent the bulk of their time
deciding whether he should die for his crime.'®* Shortly after 8 p.m. on
October 28, 1937, the jury found Chebatoris guilty and directed that he
be punished by death.'®?

It was unclear at first whether the execution could take place in
Michigan. A federal statute, enacted earlier that year, provided that “[t]he
manner of inflicting the punishment of death [in federal cases] shall be
the manner prescribed by the laws of the State within which the sentence
is imposed.”'®* If that State did not authorize capital punishment, “then
the court shall designate some other State in which such sentence shall be
executed in the manner prescribed by the laws thereof.”'® Because it was
common knowledge that Michigan had abolished the death penalty long
before, it was thought that the execution would have to take place in a
nearby State.'®® However, Lehr discovered that Michigan still made trea-
son a capital crime.'®” Thus, on November 30, 1937, the judge formally
sentenced Chebatoris to death by hanging, to take place on July 8, 1938,
at the U.S. Detention Farm at Milan, Michigan.'®®

Why Chebatoris never appealed his conviction or death sentence—
something that would be virtually unheard of today—is unclear. Accord-
ing to one source, Chebatoris was interested in an appeal but his defense
attorneys told him that he had no grounds for an appeal, and Brooker told
some reporters after sentence was handed down: “There will be no appeal

160. Id. at 381-82.

161. Chebatoris Probation Report, supra note 45, at 6; Expect Decision Today on Time,
Place of Penalty, MIDLAND DAILY NEWS, Oct. 29, 1937, at 1.

162. Expect Decision, supra note 161.

163. See Transcript of Record, supra note 23, at 355-56.

164. Act of June 19, 1937, ch. 367, § 323, 50 Stat. 304 (codified as amended at 18 U.S.C.
§ 542 (1937)).

165. Id.

166. See MIDLAND DAILY NEWS, Dec. 1, 1937, at 1 (“Because Michigan law does not pro-
vide for capital punishment—the death penalty was erased from Michigan statutes in 1840—
it was at first believed it would be necessary for the execution to be carried out in some nearby
state which provides for capital punishment.”). In fact, Michigan abandoned the death penalty
for most crimes in 1846, not 1840.

167. See id; CHARDAVOYNE, supra note 2, at 219.

168. Transcript of Record, supra note 23, at 394, 398; Judgment and Warrant, United States
v. Chebatoris, No. 3977 (E.D. Mich. Nov. 30, 1937).
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unless he gets some money and some new attorneys.”'®® Another source
similarly asserted that Brooker and Thompson told Chebatoris that “he
had neither the money nor legal grounds for another trial.”'’® However,
according to the grandson of defense attorney Dell Thompson (also
named Dell Thompson): “Chebatoris . . . immediately chose not to ap-
peal” and Brooker and Thompson unsuccessfully tried to convince Che-
batoris to change his mind.!”! This apparently troubled Thompson
greatly, “as he very strongly felt that through extended litigation [Cheba-
toris’s] life could have been preserved.”'’” In any event, there was no
appeal.

C. The Execution

Shortly before Chebatoris’s execution was to take place, Michigan
Governor Frank Murphy entered the scene. An ardent death penalty foe,
Murphy requested that the sentence be commuted or, at the least, that the
execution not take place in Michigan.'” As a friend and political disciple
of President Franklin Roosevelt, one would think that if anyone could
convince Roosevelt to take one of these routes, it would be Murphy. His
attempt, however, met with failure.

It is unclear at what point Murphy became aware of Chebatoris’s
impending execution. What is known is that in a one-and-a-half-page let-
ter dated June 22, 1938, sixteen days before the scheduled execution,
Murphy asked Roosevelt to spare Chebatoris’s life.'” Mistakenly giving
Chebatoris the first name “John,” Murphy briefly explained his crime and
sentence.'”® Continuing, he explained Michigan’s distaste for capital pun-
ishment:

As you are doubtless aware, capital punishment was abolished in this
state many years ago. On several occasions during recent years, when
the question of restoring capital punishment has been made a public is-
sue, it has been decided adversely, either in the legislature or by direct
popular vote. I am informed that there has been no public execution in
this s‘g%te by hanging or otherwise for approximately one hundred
years.

169. See HOBEY, supra note 64, at 223.

170. See JAMES L. Hopp, EXECUTION 13: A HANGING IN MICHIGAN 94 (2009).

171. E-mail from Dell H. Thompson to author (Nov. 29, 2014, 7:27 PM) (on file with au-
thor).

172. Id.

173. CHARDAVOYNE, supra note 2, at 220; Murphy June 22 Letter, supra note 20.

174. See Murphy June 22 Letter, supra note 20.

175. Id. at 1.

176. Id.
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Murphy then conceded that “there is no doubt as to the right and authority
of the federal government to carry out the sentence.”'”’ However, he con-
tended, an execution “would be displeasing if not offensive to a majority
of the people of Michigan,” and would be “a serious mistake.”'”® He
therefore requested that the sentence be commuted.!” In the alternative,
he asked that the actual execution be moved outside of Michigan. '’

The following day, June 23, 1938, a memorandum was prepared for
Roosevelt to accompany Murphy’s letter.'®! The memorandum noted that
Murphy’s letter represented no “mere perfunctory request.”'®? To the
contrary, it stated: “Governor Murphy feels very deeply about the matter
and has been moved to action by his feelings and not merely because of
requests made upon him.”'® The memorandum seemed sympathetic to
commutation of Chebatoris’s sentence, or at the very least the relocation
of the hanging outside of Michigan: “If it should for any reason be incon-
sistent with general Federal policy to commute the death sentence in this
case, it should be possible to arrange that the hanging not occur within
the State of Michigan.”'®*

Two days later, the Murphy letter and the accompanying memoran-
dum were sent to Attorney General Homer Cummings, with instructions
that Cummings prepare a reply for the President’s signature.'® Cum-
mings, however, had left Washington, D.C. on June 21 for a vacation to
New York City and Connecticut with his wife,'*® so the task fell to As-
sistant Attorney General Joseph B. Keenan.'®” On June 30, 1938, Keenan
sent to Roosevelt a draft of a proposed letter to Murphy, politely declining
Murphy’s requests.'®® While the President, in this draft, was “deeply sen-
sible of the considerations outlined in” the Murphy letter, the draft

177. 1d.

178. Id. at 1-2.

179. See Murphy June 22 Letter, supra note 20, at 2.

180. See id. Correspondence found in Murphy’s files indicates that he was in Washington,
D.C. on June 22, 1938, suggesting that Murphy might have met with President Roosevelt to
discuss the matter. However, there is no information in any written materials to confirm this.

181. Memorandum from Presidential Aide to Franklin D. Roosevelt, President of the U.S.
(June 23, 1938) (on file with author) [hereinafter June 23 Memo].

182. Id.

183. 1d.

184. Id.

185. See Memorandum from Franklin D. Roosevelt, President of the U.S., to Homer S.
Cummings, U.S. Attorney Gen. (June 25, 1938) (on file with author).

186. See Letter from Homer S. Cummings, U.S. Attorney Gen., to Franklin D. Roosevelt,
President of the U.S. (undated) (on file with author).

187. THE NEW DEAL YEARS, supra note 21, at 429.

188. See Letter from Joseph B. Keenan, Assistant U.S. Attorney Gen., to Franklin D. Roo-
sevelt, President of the U.S. (June 30, 1938) (on file with author).
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correctly noted that federal law required the execution to take place in the
State where the crime occurred, if that State provides for capital punish-
ment under any circumstances.'® Referring to the fact that Michigan still
treated treason as a capital offense, the draft then observed: “As you are
aware, the laws of Michigan . . . make provision for the infliction of the
death penalty in certain cases.”'”® The Keenan draft went on: “Moreover,
I do not find justification for a commutation of Chebatoris’ sentence, as
no facts have been presented either to me or to the Department of Justice
which indicate that the prisoner is entitled to any mitigation of sen-
tence.”"’!

Roosevelt held onto the Keenan draft for several days. Meanwhile,
Murphy made public his request on July 1, stating to the press: “I do not
feel that it is at all proper for the Federal Government to come into Mich-
igan and erect a scaffold, in view of the attitude of Michigan people on
capital punishment.”'? He stated further:

Our state showed its progressiveness when it abolished capital punish-
ment. It began the first civilized movement in the direction of abolish-
ment of this hangover from the middle ages. No person has been exe-
cuted in Michigan for one hundred years and I have no intention of
lett'111§3 the federal government come within our borders and hang any-
one.

In another press statement on July 4, he said that he objected to “the
state’s becoming a killer,”!** and continued: “Putting a rope around a
man’s neck and hanging him is an uncivilized act and Michigan made a
contribution to civilization when it abolished the practice.”'®® In addition,
citing “Michigan tradition,” he expressed his hope that the hanging would
be moved to another State.'”

Then, in a telegram dated July 6, 1938, only two days before the
scheduled execution,'”’ Roosevelt responded to Murphy. In it, he retained

189. See id.

190. 7d.

191. 1d.

192. Chebatoris Hanging Protested by Murphy, DETROIT NEWS, July 1, 1938. See Paul
Egan, Killer Hanged in 1938 Under Federal Law, DETROIT NEWS (Oct. 18, 2007),
https://www.pressreader.com/usa/the-detroit-news/20071018/281736970088678.

193. Governor Murphy Objects to Federal Hanging in Michigan, CLINTON LOCAL, July 7,
1938.

194. Tradition, Not Killer, Defended, DETROIT NEWS, July 5, 1938.

195. 1d.

196. Tradition, Not Killer, Defended, supra note 194.

197. See Telegram from Franklin D. Roosevelt, President of the U.S., to Frank Murphy,
Governor of Mich. (July 6, 1938) (on file with author) [hereinafter July 6 Telegram]. The date
of the telegram is almost certainly inaccurate. At a press conference held at the White House
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Keenan’s suggested “deeply sensible” language.'”® He moved up to the
second paragraph his rejection of the idea of commuting Chebatoris’s
sentence, paralleling the order in which Murphy had framed his requests,
for commutation and, in the alternative, to move the execution.'”” Relat-
ing to the request to move the execution, Roosevelt took less of a hard
line than Keenan had proposed, replacing Keenan’s unequivocal rebuff
with:

However, in view of your representation concerning the law of the State

of Michigan on capital punishment and your deep interest in the matter

as the Governor of a sovereign State[,] | am referring your letter to the

Attorney General expressing the hope that he will do whatever he can

do[,] so far as it may be consistent with law[,] to meet your wishes that

the execution take place outside the State of Michigan.*”°

Later the same day, Keenan sent a telegram to Lehr, directing him
to “formally if possible, otherwise informally” bring to Tuttle’s attention
Murphy’s request that the Chebatoris execution take place outside of
Michigan.?! Keenan wrote that Tuttle should know that the Department
of Justice “would not raise any objection” if Tuttle could find some way
that the execution could legally take place outside of Michigan.*** Fur-
ther, Keenan advised Lehr: “We hope that you will do whatever you can
to respect the wishes of the Governor of the State of Michigan.”* Yet,
if Tuttle were to determine that the execution could not take place outside
of Michigan, then “[e]very precaution must be taken that under no cir-
cumstances should there be a failure to carry out the verdict of the jury
and the judgment of the court that the defendant be executed.”**

on July 5, 1938, at 4:05 p.m., in response to a question about the upcoming hanging of Che-
batoris, Roosevelt said that he had responded to Murphy’s requests “yesterday”—that is, July
4, 1938. See Franklin D. Roosevelt, President of the U.S., Press Conference 472 5 (July 5,
1938) (transcript on file with author) [hereinafter Press Conference]. A diary entry for July 4,
1938 indicates that Cummings talked to Roosevelt for about an hour that day, but does not
mention Chebatoris or Murphy. (on file with the Special Collections, University of Virginia
Library).

198. See July 6 Telegram, supra note 197.

199. Id.

200. Id. Again, the press conference held at the White House on July 5, 1938, reveals an
inconsistency. In response to a question about the impending execution, Roosevelt said that
he had informed Murphy that the execution would have to take place in Michigan. See Press
Conference, supra note 197.

201. See Telegram from Joseph B. Keenan, Assistant Attorney General of the U.S., to John
C. Lehr, U.S. Attorney, E. Dist. of Mich. 1 (July 6, 1938) (on file with author) [hereinafter
Keenan Telegram]. See also THE NEW DEAL YEARS, supra note 2, at 429.

202. See Keenan Telegram, supra note 201, at 2; THE NEW DEAL YEARS, supra note 21, at
429.

203. Keenan Telegram, supra note 201, at 3.

204. Seeid. at 2.
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A memorandum recounting a telephone message to Murphy, dated
July 8, 1938, the day of the execution, reveals the substance of Lehr’s
(apparently ex parte) discussion with Tuttle.?®> According to the memo-
randum, Lehr and Tuttle “discussed the matter for about two hours calmly
and sympathetically.”**® The result of this discussion: “Judge Tuttle holds
there is nothing he can do legally; that the verdict and judgment were in
strict accordance with the law at the time they were pronounced and could
not be changed then or now.”?"’

In a surprising move, Tuttle issued a one-page statement to the me-
dia.”*® He emphasized that, given the jury verdict, “the law was manda-
tory in three respects, namely that the penalty should be death, that it
should be by hanging, and that it should be within the State of Michigan.
These last two requirements resulted from the fact that Michigan has one
statute providing the death penalty by hanging.”?% He added: “I have nei-
ther the power nor the inclination to change the sentence.”?!'”

United States Marshal John J. Barc was in charge of the execution
on July 8, 1938, at the U.S. Detention Farm at Milan, Michigan.?'! The
gallows, built especially for this occasion and completed just the day be-
fore, was eighteen feet high with a twelve foot square floor raised ten feet
above the ground.?'? A three-foot deep hole had been dug into the ground
below the trap “to allow for the body to fall the necessary distance.”*!?
Canvas surrounded the structure in order to render it impossible for the
execution to be viewed by any but the official witnesses.”!*

At 5:03 a.m., Chebatoris was taken from his cell, handcuffed, and
led by Barc, Warden John J. Ryan, and Father Lee Laige, a Catholic
priest, the 150 feet to the gallows.?!> The other witnesses followed.'®

205. See Memorandum from EK to Frank Murphy, Governor of Mich. (July 8, 1938) (on
file with author) [hereinafter EK Memorandum] (on file with the Bentley Historical Library,
University of Michigan).

206. Id.

207. Id. See also THE NEW DEAL YEARS, supra note 21, at 429.

208. See EK Memorandum, supra note 205; Tuttle Statement, supra note 33, at 1.

209. Tuttle Statement, supra note 33; Chebatoris to be Hanged at Dawn Today in Milan;
Murphy’s Plea Refused, DETROIT FREE PRESS, July 8, 1938.

210. 1d.

211. See Letter from Richard F. Doyle, Chief U.S. Probation Officer, to Arthur J. Tuttle,
U.S. Dist. Court Judge, E. Dist. of Mich. 1 (July 9, 1938) (on file with author) [hereinafter
Doyle Letter].

212. Seeid.

213. See id.

214. See id.

215. Seeid. at 2.

216. See Doyle Letter, supra note 211, at 2.
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Chebatoris climbed the traditional thirteen steps to the gallows and onto
the trap.”!” He was bound around the ankles and knees, and his arms
pinned to his sides.?'® His “expression assumed a pronounced sneer but
after a few words with [executioner Phillip] Hanna, this gave way to an
expression of fear.”?!° It had previously been determined that Chebatoris
did not wish to make any last statement.**” So Chester Pyle, Hanna’s as-
sistant, placed a hood over Chebatoris’s head and Hanna placed the noose
around his neck.??! At 5:07 a.m., Hanna motioned to Sheriff Smith.?*?
Smith, who had captured Chebatoris less than ten months previously,
pushed a lever, springing the trap.?** Chebatoris’s “body hurtled through
the rope and when his body came to rest . . . his feet were but two feet
from the bottom of the excavation.”?** Four physicians were in attendance
and they determined “that his neck was broken during the fall and that he
lost consciousness immediately.”??* The physicians periodically checked
his pulse and his heartbeat and pronounced him dead at 5:22 a.m.??® Thus
did Anthony Chebatoris attain the dubious distinction as having been the
only person ever to be executed by the federal government until just this
past year for a crime occurring in a State that did not authorize capital
punishment for the same offense.

II. CHEBATORIS AND THE “NEW DEAL FOR CRIME”

How did it happen that the Chebatoris execution could occur despite
the laws of Michigan? More importantly, how could it occur without
more of a hue and cry, given our nation’s powerful tradition of federal-
ism? The seeds of the answer lie with the unprecedented crime wave that
hit this country during the waning days and immediate aftermath of the
Prohibition Era, combined with an unprecedented federal response to a
grave national crisis, the Great Depression. The result was a perfect storm
of federal power that washed over the nation, sweeping aside traditional
notions of state supremacy in the realm of crime and punishment.

217. Seeid.

218. Seeid.

219. Id.

220. See id.

221. Doyle Letter, supra note 211, at 2.
222. Seeid.

223. Seeid.

224. Id.

225. Seeid.

226. Doyle Letter, supra note 211, at 2.
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A. The Crime Wave of the 1920s and 1930s

For the first quarter of the nineteenth century, “new forms of crime,
especially organized crime,” began to emerge, but the federal government
generally did not address this growing problem.??’ This is unsurprising:
during this time, with the exception of the Wilson years, the White House
was controlled by Republicans, who generally (Theodore Roosevelt not-
withstanding) believed in restrained federal powers in areas historically
dominated by the States.??® Yet pressure grew for a greater federal pres-
ence in crime control. This pressure stemmed from three major develop-
ments.??’ “First, criminal techniques had advanced from earlier periods
. ... Second, geographic distribution of crime, aided by the emergence of
new criminal organizations in all regions of the country, made state
boundaries largely irrelevant. And third, the automobile, the truck, and
eventually the airplane gave mobility to criminals.”**

Prohibition fed the growth of organized crime.”*' Enforcement of
Prohibition was, by all accounts, an unmitigated failure, “a nightmare of
understaffing and maladministration.”**? Federal agents were sparse and
relied mainly on state officers for enforcement.”** Moreover, there was
some lack of commitment on the part of both state and federal officers
responsible for enforcing Prohibition.”** “Poor enforcement was com-
pounded by inability to get cases into court,” often because inexperienced
federal agents failed to properly preserve evidence or draft and execute
search warrants.**>

In the face of these failures, President Herbert Hoover struck a mod-
erate position in favor of increased federal involvement in crime con-
trol.>*® His Inaugural Address on March 4, 1929, included as “its first
substantive order of business, ‘The Failure of Our System of Criminal

227. See JAMES D. CALDER, THE ORIGINS AND DEVELOPMENT OF FEDERAL CRIME CONTROL
PoLicy: HERBERT HOOVER’S INITIATIVES 58 (1993).

228. See JAMES L. SUNDQUIST, DYNAMICS OF THE PARTY SYSTEM : ALIGNMENT AND
REALIGNMENT OF POLITICAL PARTIES IN THE UNITED STATES 204 (1983) (“Since the end of
Reconstruction (except for the Theodore Roosevelt aberration . . .) Republicans had stood on
the principle that the federal government should not intervene in the affairs of business, states,
local communities, or private charities.”).

229. CALDER, supra note 227, at 56.

230. CALDER, supra note 227, at 56. See also Hugh A. Fisher & Matthew F. McGuire, Kid-
napping and the So-Called Lindbergh Law, 12 N.Y.U.L.Q. REV. 646, 651 (1935).

231. LAWRENCE M. FRIEDMAN, CRIME AND PUNISHMENT IN AMERICAN HISTORY 340 (1993).

232. See CALDER, supra note 227, at 108.

233. See id. at 107.

234. See id.

235. See id. at 108.

236. Seeid. at 5.
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Justice.””?” Indeed, fully a quarter of the address spoke to the signifi-
cance of crime and justice.*® Hoover then followed words with action,
asking Congress “to increase appropriations for the Justice Depart-
ment”**° and bringing twenty-three percent more criminal cases in the
first six months of 1929 than had been brought in all of 1928.24°

Beyond increased enforcement of federal law, Hoover saw two
places for an enhanced federal presence. First, he used his bully pulpit to
try to change attitudes toward, and decry the rise in and failure to punish,
what was essentially local crime.?*! Second, and more significantly, he
saw a federal role in the “investigation of social problems like crime” and
construction of “a reservoir of information.””**? To that end, Hoover broke
ground in 1929 by appointing a federal crime control commission—the
famed Wickersham Commission—to study crime.*** “Hoover’s appoint-
ment of the Wickersham Commission was formal recognition of a federal
role in the scientific inquiry into crime and justice administration.”*** One
of Hoover’s key strategies was to seek buy-in from that traditional Re-
publican stronghold, the business community, regarding the progressive
idea of a more robust federal presence in crime control.**> One way of
doing so was to have the Commission examine the costs of crime to big
business.**® He asked Secretary of Commerce, Robert P. Lamont, to come
up with an estimate of those costs in order to “‘help in aligning psychol-
ogy to the general problem,”” suggesting “Hoover’s need to bring the
business community, so often ambivalent to progressive measures of
crime control, into the dialogue.”**’

Yet Hoover’s position was a moderate one, focused on the enforce-
ment of existing criminal laws, including the Volstead Act, rather than

237. 1d.

238. See CALDER, supra note 227, at 5.

239. Id. at 36.

240. See id. at 16.

241. See id. at 34-36.

242. Id. at 33.

243. See CALDER, supra note 227, at 36; Kenneth O’Reilly, 4 New Deal for the FBI: The
Roosevelt Administration, Crime Control, and National Security, 69 J. AM. HIST. 638, 641
(1982) (“Though a states’ righter on crime, President Hoover also appointed the Commission
on Law Observance and Enforcement, chaired by former Attorney General George W. Wick-
ersham which made an exhaustive study of the national crime problem.”).

244. CALDER, supra note 227, at 75.

245. Seeid. at 15.

246. See id. (“Among all the topics selected for deep investigation by the [Wickersham]
commission, Hoover was most interested in the costs of crime to the business community.”).

247. Seeid. at 15-16.
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enacting new ones.?*® His main concern was that non-enforcement would
lead to de facto nullification of federal law.*** He coupled his advocacy
for greater enforcement of federal law with the Republicans’ traditional
“[i]deological commitment to local jurisdictional crime control . . . .”*°
At a news conference early in 1930, he said: “We have no notion of re-
lieving the States of responsibilities or extending the Federal activities
beyond their proper relationship with the States.””! And he specifically
denied that there was a need for more federal laws: “Any suggestion of
increasing the Federal criminal laws is a reflection upon the sovereignty
and stamina of State government.””>>

These two conservative values—limited government and protection
for big business—were brought into conflict with each other by the “un-
precedented wave of violent and well-publicized crimes” that began early
in Hoover’s term.?>* The criminals of the 1920s and 30s hit businesspeo-
ple in their pocketbooks, specializing in bank robberies and payroll
heists.>>* They used cars for quick getaways®> and “took advantage of
the limited jurisdiction of state and local police forces by fleeing quickly
across city, county, and state lines.””>® Thus, banks along State borders
were particularly vulnerable.”®” When the conservative value of small
government clashed with the equally conservative value of security for
private property, the former began to yield.*® Thus, for example, repre-
sentatives of the Traveler’s Insurance Company testified before the
Wickersham Commission in support of new federal criminal laws be-
cause of a drastic increase in property crimes.”® Similarly, the private
National Crime Commission, though peopled in large part by conserva-
tive businessmen, advocated a greater federal presence in crime

248. See id. at 14 (“Leading his concerns were rampant nullification of the Eighteenth
Amendment and lax enforcement of the congressionally generated Volstead Act.”);
SUNDQUIST, supra note 228, at 199, 200 (observing that though Hoover was “a moderate pro-
gressive,” he was also “a believer in keeping intervention as limited as possible”).

249. See CALDER, supra note 227, at 29-30 (observing that Hoover ran in 1928 on a plat-
form supporting Prohibition as a matter of “law observance”).

250. Id. at 55.

251. Id. at 115. See also SUNDQUIST, supra note 228, at 198 (Hoover was “philosophically
committed to the concept of limited government”).

252. CALDER, supra note 227, at 115.

253. See SANFORD J. UNGAR, FBI 69 (1975).

254. See POTTER, supra note 11, at 5.

255. See id.

256. UNGAR, supra note 253, at 69.

257. See POTTER, supra note 11, at 67.

258. See id. at 68.

259. See id.
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control.’®® A new wave of a particular crime aimed especially at the rich
and powerful, ransom kidnappings, opened the door to greater federal in-
volvement in criminal law.

B. The Foot in the Door: The Federal Kidnapping Act

As banks began to hold less cash on hand, former bank robbers
turned to ransom kidnappings as a more reliable source of income.’' By
1931, ransom kidnappings became more prevalent, “a new crime associ-
ated with the psychopathic criminal.”?*> These were inextricably linked
with organized crime, given that the average kidnapping involved from
eight to twenty perpetrators.’®® Though the crime was actually quite
rare,”®* for obvious reasons it disproportionately affected people with
great wealth, fame, and power,®® with the result that the cases were well

260. See UNGAR, supra note 253, at 70; O’Reilly, supra note 243, at 641.

261. CALDER, supra note 227, at 23. See also Kidnaping: Hearing Before the H. Comm. on
the Judiciary, 72nd Cong. 32 (1932) (statement of Robert Isham Randolph) (“The slump has
hit the bank-robbing industry. It does not profit a man much to steal a bundle of bonds if he
can not dispose of the bonds. It is much easier to steal a human victim and get his ransom in
cash.”).

262. See POTTER, supra note 11, at 106; Fisher & McGuire, supra note 230, at 652 (report-
ing that in late 1931, “kidnappings were becoming more numerous, and . . . the hit-or-miss
methods of the lone criminal had given away [sic] to the carefully planned activity of the
professional”).

263. See Fisher & McQuire, supra note 230, at 652; Barry Cushman, Headline Kidnappings
and the Origins of the Lindbergh Law, 55 ST. Louts U. L.J. 1293, 1294 (2011) (“[K]idnapping
became a profession for organized criminals.”).

264. See POTTER, supra note 11, at 107 (“In reality, major kidnapping cases were so rare in
the interwar years that Modern Criminal Investigations (1935), a classic police training text,
did not mention them at all . . . .”). According to one informal estimate, there were 279 kid-
nappings in 501 cities in 1931. Kidnaping: Hearing Before the H. Comm. on the Judiciary,
supra note 261, at 5 (statement of Hon. Cleveland A. Newton). A telling exchange took place
during the House floor debate on the anti-kidnaping bill in June, 1932:

“Mr. WHITE: There is a kidnaping in these cities every two or three days.

“Mr. STAFFORD: I am fairly well acquainted with local conditions both at Detroit and Chi-
cago, and I must insist that the gentleman is greatly magnifying the evils when he makes that
extravagant statement.” 75 CONG. REC. 13,302 (June 17, 1932).

265. See POTTER, supra note 11, at 107; Cushman, supra note 263, at 1294 (observing that
“snatching up respectable business and professional men and their families” became a “lucra-
tive enterprise”); Fisher & McGuire, supra note 230, at 652 (“[T]he lucrativeness of the field
led to the organization of a so-called racket which extended its activities to business and pro-
fessional men and the children of wealthy parents.”). See Kidnaping: Hearing Before the H.
Comm. on the Judiciary, supra note 261, at 3 (statement of Hon. Cleveland A. Newton)
(observing that kidnappers “have been applying their racket to people of respectability, mem-
bers of the best families™).
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publicized.’*® By early 1932, “citizens groups across the country” de-
manded that the federal government take action, “contending that ransom
kidnappings were no longer mere local matters.”?*’

Indeed, at that time, federal kidnapping laws were under considera-
tion by the judiciary committees of both houses of Congress.?*® The main
concern addressed by these bills was the fact that local law enforcement
could be frustrated when a kidnap victim was immediately taken out of
the State in which he or she was kidnapped.?®® As Representative John J.
Cochran, Democrat of Missouri and sponsor of the House bill, put it:
“The men that are engaged in kidnapping people . . . know that the police
of the city of St. Louis can not follow them into Illinois,” so that “[w]hen
they kidnap an individual and hold him for ransom, they immediately take
him out of the city of St. Louis and cross over any one of five or six
bridges, and are in Illinois.”*’® Intertwined with this concern was the
specter of corruption of local law enforcement officials. For example, Jo-
seph A. Gerk, Chief of Police of St. Louis, Missouri, testified before the
House Judiciary Committee that “we have heard of instances where some
peace officers were on the pay roll of these gangsters and received a

266. For a discussion of four high-profile kidnappings in 1931, see Cushman, supra note
263, at 1296-1306.

267. See CALDER, supra note 227, at 23. See also Cushman, supra note 263, at 1306 (dis-
cussing group that formed in 1931 “to seek federal legislation” against kidnapping).

268. See ERNEST KAHLAR ALIX, RANSOM KIDNAPPING IN AMERICA, 1874-1974: THE
CREATION OF CAPITAL CRIME 66 (1978). The Senate bill, S.1525, had been introduced on De-
cember 10, 1931, by Senator Roscoe Patterson of Missouri. See 75 CONG. REC. 275 (1931).
The House bill, H.R. 5657, was introduced four days later by Representative John J. Cochran,
also of Missouri. See 75 CONG. REC. 491 (1931).

269. See S. REp. No. 72-765, 1-2 (1932) (“Kidnapers often seize a person in one State and
transport him into another State. The police officers of the first State have no authority to
follow into the second State . . . .”). See also Kidnaping: Hearing Before the H. Comm. on the
Judiciary, supra note 261, at 3 (1932) (statement of Hon. Cleveland A. Newton) (“[I]n every
case where the kidnapers have kept the victim within the State, or within the city, the police
officers and other civil officers have been able to apprehend and punish.”).

270. Kidnaping: Hearing Before the H. Comm. on the Judiciary, supra note 261, at 2 (state-
ment of Rep. Cochran, Member, H. Committee on the Judiciary). See also Cushman, supra
note 263, at 1295 (“A common technique was to kidnap a victim in one state and then transport
him by automobile to another and perhaps yet another.”); Fisher & McGuire, supra note 230,
at 653 (“The procedure was simple—a man would be kidnapped in one State and whisked
into another, and still another, his captors knowing full well that the police in the jurisdiction
where the crime was committed had no authority as far as the State of confinement and con-
cealment was concerned.”). Representative Cochran’s example was by no means arbitrary,
nor was it coincidental that the legislation was sponsored in each house by a Missourian: “St.
Louis became a favored locale for [kidnapers] . . . due to the geographical location of the city
and the excellent highways which made nearby state boundary lines easily accessible to kid-
napers operating in high-powered automobiles.” Robert C. Finley, The Lindbergh Law, 28
GEeo. L.J. 908, 909 (1940). See also Cushman, supra note 263, at 1295 (“St. Louis became
one of the favorite hunting grounds for the interstate snatch racket.”).
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monthly stipend.”?’" Thus, the call for federal action was founded on the
twin pillars of the inability and disinclination of local actors to enforce
their own laws.

Yet, Congress was in no haste to pass these bills.>’> Concerns had
been raised about, among other things, “encroaching upon States’ Rights
and centralization of power in the federal government,” and the related
issue of “creating overdependency of the states on the federal govern-
ment.”*”* For example, Representative Hatton W. Sumners, Democrat of
Texas and the committee chairman in the House, asked rhetorically (and
provocatively): “How long are we to continue our present constitutional
system of Government, with its dual relationship, if the people of the
States will not gird up their loins and perform their duty of making their
State laws effective, instead of leaving everything to the Federal Govern-
ment?”**’* In addition, some raised concerns about the fact that the House
bill provided for the death penalty for kidnapping simpliciter (i.e., with-
out a related homicide). For example, Francis B. Condon, Democrat of
Rhode Island, asked a witness: “How important do you consider the death
penalty in this bill? I am disposed to favor the bill but . . . I hesitate to put
the death penalty in a new criminal statute. We do not have it in my
State.”®”® Representative Frank Oliver, Democrat of New York, elabo-
rated: “There are a number of States in the Union that do not have the
death penalty, and representatives from those States are asked to vote for
the death penalty in a Federal statute. Don’t you see they might oppose
the bill?>’® And even if the bills were to get out of committee and pass
both houses, it was not unlikely that Hoover would veto any such legis-
lation, given his view “that kidnapping remained a state crime” and thus
that “[f]ederal policy in this regard was of marginal concern.”?"’

271. Kidnaping: Hearing Before the H. Comm. on the Judiciary, supra note 261, at 24
(statement of Joseph A. Gerk, Chief of Police, St. Louis, Mo.). See Cushman, supra note 263,
at 1295 (“[K]idnappers frequently took their victims to jurisdictions in which local authorities
had been bribed to look the other way or to tip them off in the event that their location had
been discovered by other officers of the law.”).

272. See ALIX, supra note 268, at 66 (“At the beginning of March 1932, Congress was not
prepared to move rapidly on a federal kidnapping law.”).

273. Id. at 66—67. See UNGAR, supra note 253, at 70 (“For all the terror and concern over
kidnapping, there was by no means an overwhelming national consensus in favor of such
legislation, which was regarded in some quarters as a dangerous incursion on the police pow-
ers reserved to the states in the federal Constitution.”)

274. Kidnaping: Hearing Before the H. Comm. on the Judiciary, supra note 261, at 7 (state-
ment of Rep. Sumners, Chairman, H. Comm. on the Judiciary).

275. Id. at 27 (statement of Rep. Condon, Member, H. Comm. on the Judiciary) (emphasis
added).

276. Id. (statement of Rep. Oliver, Member, H. Comm. on the Judiciary).

277. See CALDER, supra note 227, at 23.



MANNHEIMER MACRO DRAFT COMPLETE (DO NOT DELETE) 10/19/20 9:39 AM

880 Syracuse Law Review [Vol. 70:851

Then, the night of March 1, 1932, the infant son of famed aviator
Charles Lindbergh was kidnapped from the second-story bedroom of his
Hopewell, New Jersey home.?’® This pivotal event galvanized public
opinion and spurred Congress to act.’” Robert Finley later wrote: “Al-
most overnight kidnaping legislation became a principal concern of the
Congress.”?*" He might have dropped the “almost.” The very next day,
Senator William W. Barbour, Republican of New Jersey, rose to speak
on the Senate floor, his words capturing the nation’s shock and grief.*"!
Speaking of the Senate bill he said: “I express the hope that this shocking
occurrence will help expedite the immediate passage of this or any other
measure that may tend to put an end to a crime which I, as a father myself,
consider the most horrible of crimes and even worse than murder.”?%?
Representative George N. Seger, Republican of New Jersey, similarly
urged action by the House:

I can think of no crime which tugs at the heartstrings and causes more
anguish to a father and a mother than the kidnaping of a child . ...l am
glad that the committee at this time has under consideration several kid-
naping bills. I hope they will be reported to us soon, and I appeal to you
as a parent . . . that when these bills come before the House they will
receive support from all the Members . . . %3

His statements were greeted with applause.”®® The mass media
“launched into a campaign in support of the pending federal legislation,”

278. ALIX, supra note 268, at 67. See CALDER, supra note 227, at 23; RICHARD HACK,
PUPPETMASTER: THE SECRET LIFE OF J. EDGAR HOOVER 129, 130 (2004); POTTER, supra note
11, at 106.

279. See UNGAR, supra note 253, at 72 (calling the Lindbergh kidnapping “[t]he turning
point”); Cushman, supra note 263, at 1294 (“It was the Lindbergh kidnapping that rousted
these bills from their slumbers in the Judiciary Committees of the respective chambers . . .
.”); Finley, supra note 270, at 908 (“Had not Charles A. Lindbergh flown the Atlantic, it is
possible that a federal kidnaping statute might not yet have been enacted.”); Fisher &
McGQuire, supra note 230, at 654 (observing that the Lindbergh kidnapping “precipitated a
reconsideration of both bills” in Congress); O’Reilly, supra note 243, at 641 (observing that
“public sentiment” in support of federalization of crime control “evolved only in 1932 fol-
lowing the kidnapping of Charles Augustus Lindbergh, Jr.””); 75 CONG. REC. 13,283 (June 17,
1932) (statement of Rep. Michener) (“In my judgment, this legislation would not be on the
floor of the House to-day [sic] were it not for the recent distressing Lindbergh kidnaping
case.”).

280. Finley, supranote 270, at 910. See HOMER CUMMINGS & CARL MCFARLAND, FEDERAL
JUSTICE: CHAPTERS IN THE HISTORY OF JUSTICE AND THE FEDERAL EXECUTIVE 478 (1937)
(“Overnight the whole public policy respecting the federal criminal law was challenged . . .
7).

281. See 75 CONG. REC. 5,076 (Mar. 2, 1932) (statement of Sen. Barbour).

282. Id.; see Cushman, supra note 263, at 1307.

283. 75 CoNG. REC. 5,116 (Mar. 2, 1932) (statement of Rep. Seger).

284. Id.
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as exemplified by a New York Times article published three days after the
Lindbergh kidnapping, entitled “Kidnapping Wave Sweeps Nation.”?*
Representative Cochran himself took to the airwaves on March 3, giving
a speech over CBS radio urging support for the kidnapping bill, despite
its tendency to “centralize power in the Federal Government.”**® He ar-
gued that “when the time arrives that mothers fear to send their children
to school, then the time has arrived when thoughts of State rights and
centralization of power must be forgotten.”’

Calmer heads urged caution before enmeshing the federal govern-
ment into what had heretofore been considered a local problem (even put-
ting to one side the inconvenient fact that there was no evidence that the
Lindbergh baby had been taken across state lines which, indeed, he had
not). Then-Professor Felix Frankfurter, speaking at the annual dinner of
the New York Patent Law Association, opposed the new proposed kid-
napping law on policy grounds, arguing that “[w]e have too many statutes
in the Federal code that should never have been put there.”?*® Attorney
General William Mitchell, in a radio address on March 6, said that the
proposed legislation “probably will be passed” and “[u]nder present con-
ditions no doubt . .. should be” passed.”®” Yet he refused to officially
support the bill,”** and he expressed serious constitutional reservations:

The Tenth Amendment to the Federal Constitution expressly provides
that powers not delegated to the United States by the Constitution are
reserved to the States. The federal government is limited by the Consti-
tution to the punishment of those crimes which interfere with the oper-
ations of the federal government or relate to the limited number of sub-
jects over which the federal government is given jurisdiction. . ..
Murder, extortion, kidnaping, banditry, theft, blackmail, levy of tribute
on business or threats of violence, and frauds, unless committed in those
limited areas in which the federal government has exclusive

285. See ALIX, supra note 268, at 68.

286. See 75 CONG. REC. 5,385 (Mar. 7, 1932) (statement of Rep. Cochran). See also id. at
5407 (statement of Rep. Fulbright) (“The first and immediate effect of the Lindbergh kidnap-
ing should be to send the Patterson-Cochran antikidnaping bill through Congress.”).

287. See 75 CONG. REC. 5,386 (Mar. 7, 1932) (statement of Rep. Cochran).

288. Frankfurter Opposes Federal Kidnap Law, N.Y. TIMES, Mar. 3, 1932, at 8. See ALIX,
supra note 268, at 69; CALDER, supra note 227, at 202.

289. William T. Mitchell, Attorney Gen. of the U.S., The Administration of Criminal Jus-
tice (Mar. 6, 1932) [hereinafter Mitchell Address].

290. See 75 CoNG. REc. 13,284 (June 17, 1932) (statement of Rep. Cochran) (expressing
amazement that the Attorney General objected to the bill).
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sovereignty, such as the District of Columbia, are not directly violation
of federal law, and cannot be made 502!

He advocated limited government involvement, “only to the extent of
supplementing, fortifying, and cooperating with state and municipal au-
thorities who are better situated from a legal standpoint to deal with the
great mass of criminal offenses.”*?

Yet, caution did not prevail. The House Judiciary Committee re-
ported favorably upon its bill on March 2, 1932, the day after the Lind-
bergh kidnapping.”®®> When the body of the young Lindbergh was found
on May 12, 1932, the public clamored for action.”’* When the House bill
was debated on the floor little over a month later, some members from
both parties reiterated Frankfurter’s and Mitchell’s skepticism over
whether the federal government should be making this foray into crime.
Significantly, one of the voices of caution was Representative Earl C.
Michener, Republican of Michigan.?*> Although ultimately expressing
reluctant support for the bill, he advised caution:

Congress should be very careful about enacting additional criminal stat-
utes punishing for crime, when the same result can be obtained through
State legislation. Whenever you remove responsibility from the local
community to Washington, to that extent you lessen the interest of the
local community in the enforcement of the law. Let the States make
their own laws whenever possible, and then those same States being
responsible for the laws will enforce them.?*°

Representative Andrew J. Montague, Democrat of Virginia, simi-
larly sounded a note of caution: “I am very wary of conferring criminal
jurisdiction upon the Federal Government unless it is necessary to effec-
tuate powers already conferred in the Constitution.”””” Representative
Loring Black, Jr., Democrat of New York, objected: “We give another
power to the Federal Government. We again contravene State rights
....”"% Representative Milton C. Garber, Republican of Oklahoma, ar-
gued that the argument of the bill’s proponents would lead inexorably to

291. Mitchell Address, supra note 289 (emphasis added). See also ALIX, supra note 268, at
71; CALDER, supra note 227, at 202; CUMMINGS & MCFARLAND, supra note 280, at 478 (quot-
ing Mitchell as opining that “[d]ealing with organized crime . . . is largely a local problem”).

292. Mitchell Address, supra note 289.

293. See 75 COoNG. REC. 5,385, 5,386 (Mar. 7, 1932) (statement of Rep. Cochran) (reporting
that the “committee reported [the] bill favorably Wednesday,” March 2, 1932).

294. See ALIX, supra note 268, at 72 (stating that after the body was found, “[s]ocietal re-
action now reached even greater heights™).

295. See 75 CoNG. REC. 13,283 (June 17, 1932) (statement of Rep. Michener).

296. I1d.

297. Id. at 13,288 (statement of Rep. Montague).

298. Id. at 13,304 (statement of Rep. Black).
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the federal government’s assumption of power to prosecute “all felonies
in the several States.””’ And he mocked those Democrats supporting the
bill for their hypocrisy: “These disciples of Jefferson, who have been ren-
dering lip service year in and year out upon every occasion from every
platform for State rights and about the necessity of preserving the sover-
eignty of the several States, should practice what they preach.”?%

Yet others agreed with Cochran’s earlier pronouncement that dan-
gers of centralization of power “must be forgotten.”**! Representative
Fiorello LaGuardia, Republican of New York and a strong supporter of
the bill, asserted “that States’ rights and States’ responsibilities are no
longer applicable to the modern crime system confronting the country to-
day [sic].”*** “[C]rime,” he said, “is no longer local.”*%

The question became not only whether the bill would pass, but also
whether it would provide for the death penalty for kidnapping simpliciter.
While the House version of the bill had so provided, the Senate bill, which
had been passed on June 8, did not. Some members of the House objected
to including the death penalty provision in the bill. Representative Eman-
uel Celler, Democrat of New York, for example, observed that only six
of the forty-eight states capitalized ransom kidnapping, which should
give the Congress pause before doing the same.*** LaGuardia made much
the same point.**> On the other hand, other members pointed to the ab-
sence of the death penalty as a punishment for kidnapping as militating
in favor of including the death penalty provision in the federal bill. Rep-
resentative Leonidas C. Dyer, Republican of Missouri, for example, said:
“If we did not have this provision in the bill . . . the legislation would not
be worth anything, because every State now has a kidnaping law and few
of them provide the death penalty.”*® Ultimately, the death penalty pro-
vision was stricken from the bill for fear that the gap between the Senate

299. See id. at 13,290 (statement of Rep. Garber).

300. 75 CoNG. REC. 13,290 (June 17, 1932) (statement of Rep. Garber).

301. See id. at 13,289 (statements of Rep. Woodruff and Rep. LaGuardia); 75 CONG. REC.
5,385-86 (Mar. 7, 1932) (statement of Rep. Cochran).

302. Id. at 13,289 (statement of Rep. LaGuardia).

303. Id.

304. 75 CoNG. REc. 13,285 (June 17, 1932) (statement of Rep. Celler). See also id. at
13,290 (Statement of Rep. Garber) (“Forty-two States . . . have concluded that the death pen-
alty is not a sufficient deterrent of crime for its justification.”).

305. See id. at 13,304 (statement of Rep. LaGuardia) (“Many States have no death penalty
even for murder—very few States have death penalty for kidnaping.”).

306. See id. at 13,287 (statement of Rep. Dyer). Later remarks raise the possibility that
Representative Dyer favored the death penalty only when death resulted from a kidnaping.
See id. (“Let us provide laws that will give the punishment that is deserved by those guilty of
this horrible offense, where they have kidnaped and death results.”) (emphasis added).
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and House versions would prove unbridgeable.**” The Senate version was
passed in the House on June 17, 1932.3%

There was still the matter of getting Hoover’s signature. Given At-
torney General Mitchell’s comments in his radio address, one might have
expected him to advise a veto.’” Indeed, in a June 21, 1932, memo,
Mitchell reminded Hoover that had the kidnaping bill been the law on
March 1, it would have made no difference in the Lindbergh case,*'° for
the body of the baby was found less than a mile from the Lindbergh
home.*!! But Mitchell nonetheless advised Hoover to sign the bill: “Con-
gress is very largely in favor of it and I do not believe the veto power
should be resorted to in situations of this kind.”*'* Mitchell did not elab-
orate. But the Presidential election was less than five months away. Hoo-
ver reluctantly took his Attorney General’s advice and the Federal Kid-
napping Act became law.*"?

The Kidnapping Act was not without precedent. In 1910, Congress
had enacted the White Slave Traffic Act, or Mann Act, making it a federal
crime to “knowingly transport . . . in interstate or foreign commerce . . .
any woman or girl . . . for any . . . immoral purpose.”'* Nine years later,
the Dyer Act made it a federal crime to “transport . . . in interstate or for-
eign commerce a motor vehicle, knowing the same to have been sto-
len.”!> These acts were cited as precedent for the new kidnapping act.*'®

307. See 75 CONG. REC. at 13,303-04 (June 17, 1932). See also id. at 13,304 (statement of
Rep. Cochran) (“I was informed by members of the Judiciary Committee of the Senate that
the bill would never have been reported out by the Senate committee unless the death penalty
was eliminated.”).

308. See id. at 13,304 (statement of Speaker of the H.).

309. See Mitchell Address, supra note 289

310. See CALDER, supra note 227, at 202; see CUMMINGS & MCFARLAND, supra note 280,
at 479.

311. HACK, supra note 278, at 136.

312. CUMMINGS & MCFARLAND, supra note 280, at 479; accord CALDER, supra note 227,
at 203.

313. See O’Reilly, supra note 243, at 641 (“[T]he legislation was signed by a reluctant
President Hoover, who continued to hold a states’ rights position on crime.”).

314. White-Slave Traffic (Mann) Act, Pub. L. No. 61-277, 36 Stat. 825 (1910) (codified as
amended at 18 U.S.C. §§ 2421-2424 (2020)). See also O’Reilly, supra note 243, at 640 (“Not
until passage of the White Slave Traffic Act (also known as the Mann Act) in 1910 did Pro-
gressive era legislators begin to chip away at a states’ rights tradition that confined law en-
forcement responsibilities to local and state police agencies.”)

315. National Motor Vehicle Theft (Dyer) Act, Pub. L. No. 66-70, 41 Stat. 324 (1919)
(codified as amended at 18 U.S.C. §§ 2312-2313 (2020)).

316. For example, testifying before the House Judiciary Committee, President of the St.
Louis, Missouri Chamber of Commerce, Walter B. Weisenberger, observed:
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And so they were. All three pieces of legislation required that someone
or something cross state lines before the federal government would make
the act criminal.*'” Two years after the Federal Kidnaping Act was
passed, a new Congress and a new President would not be so restrained.

C. “A New Deal for Crime”

In 1929, a young, politically-ambitious, first-term governor, in an
address before the Conference of Governors, acknowledged that the Na-
tion was “faced with new and alarming problems in criminal activity.”!®
Yet he stridently defended as the prerogative of the States the responsi-
bility of defining and punishing crime. He began his address:

No constitutional sovereign right vested in the forty-eight States which
make up our great Nation has been more zealously defended or clearly
established than the right of each State to control the police powers and
the administration of justice within its borders. What constitutes a crime
is a matter which each State determines for itself>"°

He decried the tendency of the federal government to overreach based on

a too-liberal understanding of the Constitution’s Commerce Clause*?’:

[TThere is a tendency, and to my mind a dangerous tendency, on the part
of our national Government, to encroach, on one excuse or another,
more and more upon State supremacy. The elastic theory of interstate

It might be a Federal offense to take a used automobile and drive it across the border-
line of the State: or it might be a Federal offense to take a woman for immoral pur-
poses across the State lines . . . But now you are raising the question as to whether,
under the Federal laws, it should be made a crime to steal a child from the mother’s
breast and take it away from the State. And I do not think there is any comparison—
so far as the feeling of a layman goes, that such a heinous offense should be made a
Federal crime . . . .

Kidnaping: Hearing Before the H. Comm. on the Judiciary, supra note 261, at 15 (statement of
Walter B. Weisenberger, President, Chamber of Commerce, St. Louis, Mo.).

317. See White-Slave Traffic (Mann) Act, Pub. L. No. 61-277, 36 Stat. 825 (1910) (codi-
fied as amended at 18 U.S.C. §§ 2421-2424 (2020)); National Motor Vehicle Theft (Dyer)
Act, Pub. L. No. 66-70, 41 Stat. 324 (1919) (codified as amended at 18 U.S.C. §§ 2312-2313
(2020)); Kidnaped Persons Act (Linbergh Law), Pub. L. 72-189, 47 Stat. 326 (1932) (codified
as amended at 18 U.S.C. § 1201 (2020)).

318. 1 THE PUBLIC PAPERS AND ADDRESSES OF FRANKLIN D. ROOSEVELT: THE GENESIS OF
THE NEW DEAL, 1928-1932, at 367 (Samuel 1. Rosenman, ed. 1938) [hereinafter THE GENESIS
OF THE NEW DEAL].

319. Id. (emphasis added).

320. U.S. ConsT. art. I, § 8, cl. 3 (“The Congress shall have power . . . to regulate Com-
merce . . . among the several states . . ..”).
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commerce, for instance, has been stretched almost to the breaking point
to cover certain regulatory powers desired by Washington.**!

As the reader has perhaps already surmised, the young governor was
Franklin D. Roosevelt of New York.>*? As President of the United States,
less than five years after his Conference of Governors address, Roosevelt
sang a different tune. In his first annual message to Congress on January
3, 1934, he decried the “crimes of organized banditry, cold blooded
shooting, lynching and kidnapping [that] have threatened our security.”?*
He invoked the power of the federal government to meet this criminal
activity: “[T]hese violations of law call on the strong arm of Government
for their immediate suppression . . . .34

A new broom sweeps clean and in 1932, the broom belonged to Roo-
sevelt. He swept into office in a landslide, with 472 electoral votes to
Hoover’s 59.%° In addition, the Democrats picked up 97 seats in the
House of Representatives.**® The left-leaning Farmer-Labor Party took
four more, effectively giving the Democrats a 317 to 117 edge over the
Republicans.*?’ The Democrats also picked up 12 seats in the Senate, giv-
ing them a majority of 59 seats to the Republicans’ 36.3*® The result is
well known: a dramatic restructuring of federal-state relations stemming

321. THE GENESIS OF THE NEW DEAL, supra note 318, at 367 (emphasis added); ALFRED B.
ROLLINS, JR., ROOSEVELT AND HOWE 271 (1962).

322. See ROLLINS, supra note 321, at 271. Continuing his address, Roosevelt said that this
encroachment was in part the result of inactivity on the part of the states in addressing the
social ills of the day: “[I]n many cases this has been due to a failure of the States, themselves,
by common agreement, to pass legislation necessary to meet certain conditions.” THE GENESIS
OF THE NEW DEAL, supra note 318, at 367. Foreshadowing things to come, he warned that the
States themselves must act or the national government would further encroach into tradition-
ally state affairs, including crime:

[I]f our States do not themselves, . . . remedy the existing condition of affairs, we shall
find the heavy hand of Washington laid on us by Federal legislation, and the people
of our own commonwealths will raise no voice in protest, because their own State
Governments have been inefficient, stupid or negligent.

Id. at 368.

323. 3 THE PUBLIC PAPERS AND ADDRESSES OF FRANKLIN D. ROOSEVELT: THE ADVANCE OF
RECOVERY AND REFORM, 1934, at 12 (Samuel I. Rosenman, ed. 1938) [hereinafter THE
ADVANCE OF RECOVERY AND REFORM].

324. Id. at 12-13. See also O’Reilly, supra note 243, at 642.

325. See WILLIAM E. LEUCHTENBURG, FRANKLIN D. ROOSEVELT AND THE NEW DEAL: 1932—
1940 17 (1963).

326. A Momentous Political Realignment: November 8, 1932, SENATE.GOV,
https://www.senate.gov/artandhistory/history/minute/Momentous_Political Realign-
ment.htm (last visited May 18, 2020).

327. See Congress Profiles: 73rd Congress (1933—1935), HOUSE.GovV, https://his-
tory.house.gov/Congressional-Overview/Profiles/73rd/ (last visited May 18, 2020).

328. A Momentous Political Realignment: November 8, 1932, supra note 326.
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from a slew of federal economic legislation known as the New Deal, de-
signed to meet the disastrous Great Depression.**’ Less well known, be-
cause less controversial, was the “New Deal for Crime,” a program of
expansion of the federal government into the realm of criminal law far
surpassing the Kidnaping Act.**°

Even as Prohibition ended, as Roosevelt’s Attorney General would
later put it, “there remained the criminal elements tutored in methods born
of the liquor traffic and hungry for new fields of lucrative crime.”**! Thus,
despite the Lindbergh Act, kidnappings of the wealthy continued.
Twenty-seven well-publicized kidnappings took place in 1933, including
those of Oklahoma oil tycoon Charles Urschel, Minnesota brewing mag-
nate William Hamm, and Illinois banker August Luer, all in the summer
of 1933.%32 “[K]idnap hysteria dominated national crime news.”*** Mean-
while, notorious bandits “such as George ‘Machine Gun’ Kelly . . . Bon-
nie Parker and Clyde Barrow, Charles ‘Pretty Boy’ Floyd, Alvin ‘Old
Creepy’ Karpis, and Kate ‘Ma’ Barker and her son Fred” continued to
take advantage of the mobility offered by the automobile by crossing state
lines after heists of banks and trains.*** John Dillinger pulled off at least
ten bank robberies between May and October 1933.%° Gangs also mi-
grated into “protection, labor manipulation, [and] dope smuggling.”**° To
top it off was the “Kansas City Massacre” on June 17, 1933, in which
three state lawmen, an FBI agent, and bandit, Frank Nash, were killed by
Floyd and his henchmen in an attempt to free Nash after he had escaped
from Leavenworth and was being returned to prison.**’

Early in Roosevelt’s first term, he and Attorney General Cummings
resolved that a federal response to this crime wave was called for. The
person behind this “war on crime” was probably Louis M. Howe, Roose-
velt’s personal secretary, who was “[t]he architect of Roosevelt’s politi-
cal career.”**® “Howe had for some years maintained a passionate interest

329. See President Franklin Delano Roosevelt and the New Deal, 1933—1945, LIBR.
CONGRESS, http://www .loc.gov/teachers/classroommaterials/presentationsandactivi-
ties/presentations/timeline/depwwii/newdeal/ (last visited May 18, 2020).

330. Richman, supra note 14, at 387-88.

331. See CUMMINGS & MCFARLAND, supra note 280, at 481.

332. POTTER, supra note 11, at 108—09.

333. Id. at 108.

334. O’Reilly, supra note 243, at 642. See also UNGAR, supra note 253, at 73.

335. See id.

336. ROLLINS, supra note 321, at412.

337. See HACK, supra note 278, at 140; UNGAR, supra note 253, at 73.

338. See POTTER, supra note 11, at 122.
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in the anticrime movement and had promoted it as a political issue,”**’
having attempted without success to have himself appointed to the Wick-
ersham Commission.**” He found a powerful and sympathetic ally in
Roosevelt.>*! “By July 27, 1933, Howe had secured FDR’s commitment
to a federal anticrime effort . . . .”**? Two days later, Howe published an
article in the Saturday Evening Post entitled “Uncle Sam Starts After
Crime,” in which he touted a new national police force, using modern
crime-detection methods “and fearless government policemen, unaf-
fected by local politics or local sympathy.”*** Thereafter, he “prodded”
Cummings to come up with a federal crime-control agenda.>**

Roosevelt advisor, Raymond Moley, was also influential. “[A]s a
participant in several crime commissions and author of their reports, he
had urged federal intervention [in crime] since the 1920s.”** Four days
after Howe’s Saturday Evening Post article appeared, Roosevelt, at Cum-
mings’ request, assigned Moley the task of conducting a survey of poten-
tial federal crime control measures for review by the Department of Jus-
tice.**® Moley was to remain at the Justice Department for four to five
weeks and afterwards “to make some recommendations for the more ef-
ficient operation of the Federal Government in suppressing crime,” and
to recommend new federal legislation.**’

Ultimately, the Justice Department recommended to Congress “a
‘twelve point program’ of proposed laws.”**® While some addressed pro-
cedural issues, such as the competency of spouses to testify against one
another and the requirement of prior notice of a defendant’s alibi defense,

339. Id. See also ROLLINS, supra note 321, at 412 (asserting that Howe’s “own private
hobby was the crime wave”).

340. See POTTER, supra note 11, at 122.

341. See ROLLINS, supra note 321, at 402, 417 (asserting that an “anti-crime crusade” was
one of “three pet projects [Howe] shared with Eleanor and Franklin®).

342. POTTER, supra note 11, at 123.

343. Id.; ROLLINS, supra note 321, at 412 (observing that the piece “claim[ed] for Roosevelt
the original suggestion of a national law-enforcement agency”).

344. See ROLLINS, supra note 321, at412.

345. POTTER, supra note 11, at 122.

346. See Moley to Make Federal Survey, 24 J. CRIM. L. & CRIMINOLOGY 618, 618 (1933);
ALIX, supra note 268, at 90. The influence of both Howe and Moley is evident from Cum-
mings’ mention of both of them in a radio address he gave in September 1933. See Homer S.
Cummings, Attorney Gen. of the U.S., Predatory Crime 7-8 (Sept. 11, 1933) [hereinafter
Predatory Crime].

347. Letter from Joseph B. Keenan, Assistant Attorney Gen. of the U.S., to Homer S. Cum-
mings, Attorney Gen. of the U.S. (Aug. 8, 1933) (on file with the Special Collections, Uni-
versity of Virginia Library).

348. Homer S. Cummings, Bars [sic] Immediate Problem: Address at Banquet Meeting of
the New York County Lawyers, 6 N.Y. ST. B. Ass’N BULL. 209, 210 (1934).
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six created new federal crimes and one amended the two-year-old Lind-
bergh Law.** Cummings outlined these proposals in an address before
the Daughters of the American Revolution (DAR) on April 19, 1934:

A law dealing with racketeering which will make it a felony to do any
act restraining interstate or foreign commerce, if such act is accompa-
nied by extortion, violence, coercion, or intimidation.

A law making it a Federal offense for any person knowingly to
transport stolen property in interstate or foreign commerce.

Two laws strengthening and extending the so-called Lindbergh kidnap-
ing statute.

A law making it unlawful for any person to flee from one State to an-
other for the purpose of avoiding prosecution or the giving of testimony
in felony cases.

A law making it a criminal offense for anyone to rob, burglarize, or
steal, from banks operating under the laws of the United States or as
members of the Federal Reserve System.

A law making it a criminal offense for any person to kill or assault a
Federal officer or employee while he is engaged in the performance of
official duties, and a law to provide punishment for any person who
assists in a riot or escape at any Federal penal institution.

A law to regulate the importation, manufacture or sale, or other dispo-
sition, of machine guns and concealable firearms.>>

Where Hoover and Mitchell had been ambivalent about crime two
years earlier, Roosevelt and his men were audacious. Roosevelt person-
ally spoke to Senators in support of the bills,*>' and Howe also personally
lobbied for the legislation.*** But it was Cummings who took on the role
of front man for the administration’s efforts to broaden federal law en-
forcement power. Part of the Roosevelt administration’s strategy to push
its interventionist agenda was a media blitz aimed directly at the Ameri-
can public.**® And blitz Cummings did. Between August 1933 and

349. See Homer S. Cummings, Attorney Gen. of the U.S., A Twelve Point Program: Ad-
dress Delivered Before the Continental Congress of the Daughters of the American Revolu-
tion 5-6 (Apr. 19, 1934) [hereinafter Twelve Point Program].

350. Id. This address was re-broadcast later the same night over the Columbia Broadcasting
Company. See Homer S. Cummings, Attorney Gen. of the U.S., Attorney General Cummings
Outlines Crime Prevention Program Over CBS 3—4 (Apr. 19, 1934).

351. See, e.g., 78 CONG. REC. 449 (Jan. 11, 1934) (statement of Sen. Copeland).

352. See ROLLINS, supra note 321 at 412—13.

353. See POTTER, supra note 11, at 125 (“The creation of strategies to publicize government
programs . . . was foundational to the ideology of national revitalization that undergirded the
New Deal. . . .”).
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January 1937, Cummings delivered or wrote at least thirty separate ad-
dresses or articles on federal crime control.*>*

In these addresses and writings, he pushed the analogy of federal
crime control as warfare.*®> Beginning in the spring of 1933, he took to
the pen and the airwaves to appeal to the public for their support for the
federal agenda in this “war on crime.” In November 1933, he told a radio
audience: “In very truth the Nation has embarked upon a war on
crime.”* In the first line of a radio broadcast in September 1933, he said:
“The warfare which an armed underworld is waging upon organized so-
ciety has reached disturbing proportions.”**” In a speech in San Francisco,
California, he provoked applause from his audience by telling them that
“it is a relentless warfare which will never cease until the black flag of
gangsterism has been hauled down.”**® Before the DAR in April 1934,
he proclaimed: “[W]e are now engaged in a war that threatens the safety
of our country—a war with the organized forces of crime.”**° And in the
pages of the American Bankers Association Journal, he solemnly ob-
served: “The war on crime is a war to the death, grim and serious.””®
Law enforcement officers, prosecutors, and judges, he observed, “are the
veritable peace time soldiers of the Republic.”**! In the DAR speech, he
claimed that “it is conservative to say that there are more people in the
underworld carrying deadly weapons, than there are in the Army and

354. See Speeches of Attorney General Homer Stille Cummings, U.S. DEP’T. OF JUST.,
https://www justice.gov/ag/speeches-5#1933 (last visited May 18, 2020).

355. See POTTER, supra note 11, at 118.

356. Homer S. Cummings, Attorney Gen. of the U.S., The Campaign Against Crime 1
(Nov. 22, 1933) [hereinafter Campaign Against Crime].

357. Predatory Crime, supra note 346, at 1.

358. Homer S. Cummings, Attorney Gen. of the U.S., Address Delivered Before the Com-
monwealth Club of California 12 (Aug. 17, 1934), [hereinafter Address to the Commonwealth
Club of Cal.].

359. Twelve Point Program, supra note 342, at 7.

360. Homer S. Cummings, Organized Crime and the Banks Am. Bankers Ass’n J. 37
(1934) (on file with the Special Collections, University of Virginia Library). The analogy to
war also was made on the floor of the House, where Rep. Oliver of New York, to a round of
applause, compared the 1934 crime bills to the aid the nation gave to France and Britain during
World War L. See 78 CONG. REC. 8140 (May 5, 1934) (statement of Rep. Oliver).

361. See Campaign Against Crime, supra note 360, at 6-7.
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Navy of the United States.”*** He would repeat this claim on several oc-
casions,*®® with no support, and to some ridicule.>**

In his public addresses and writings, Cummings stressed the inter-
state nature of the crime wave. For example, he mentioned the Urschel
kidnapping case on more than one occasion, stressing the need for federal
action because the crime occurred across seven different States.**® But he
carefully expanded the concern over interstate crime beyond kidnap-
pings, which, of course, were already addressed by the Lindbergh Act, by
claiming that interstate crime in general called for federal action:

Rapid means of transportation and communication not only enable the
criminal to speed away from the scene of his crime to another jurisdic-
tion, but, in some cases, enable him to conspire in one state to commit
unlawful acts in another under circumstances likely to complicate the
prosecution of his crime. These factors have given many offenses an
interstate rather than a purely local character. In any event they have
created a national problem.**®

In his DAR Speech, he said:

We are no longer a nation whose problems are local and isolated. The
growing density of our population and the development of high speed
methods of transportation have resulted not only in a large increase in
our crime rate, but, also, have given many offenses an interstate char-
acter.

Crime today, is organized on a nation-wide basis, and law-breakers ex-
tend their activities over many States.*®’

362. Twelve Point Program, supra note 349, at 2.

363. See Homer S. Cummings, Attorney Gen. of the U.S., Address Delivered Before The
New York Herald Tribune’s Fourth Annual Conference 2 (Sep. 26, 1934); Homer Cummings,
“Are We to Have an American Scotland Yard,” draft at 3 (on file with the Special Collections,
University of Virginia Library).; Organized Crime and the Banks, supra note 360, at 35.

364. In floor debate in the House of Representatives, Representative Stephen Young, Dem-
ocrat of Ohio, called the claim “absurd” and “the most asinine and hysterical statement made
by any Cabinet officer in the last decade.” 76 CONG. REC. 8138 (May 5, 1934). Young con-
cluded that Cummings either “lack[ed] competency or [wa]s hysterical.” Id.

365. See Twelve Point Program, supra note 349, at 5; Address to The Commonwealth Club
of Cal., supra note 358, at 10; Homer S. Cummings, Attorney Gen. of the U.S., Address
Broadcast over the Network of the National Broadcasting Company 2 (Jan. 10, 1934); Homer
S. Cummings, A National War on Crime, N.Y. HERALD TRIB., Oct. 29, 1933, at 5 (on file with
the Special Collections, University of Virginia Library).; Homer S. Cummings, Attorney Gen.
of the U.S., The Recurring Problem of Crime 2-3 (Oct 12, 1933). See also Organized Crime
and the Banks, supra note 360, at 35 (citing a case in which nine states were involved).

366. Organized Crime and the Banks, supra note 360, at 35.

367. Twelve Point Program, supra note 365, at 4-5.
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As with the rationales for the Lindbergh Law, Cummings again cited both
the ease with which criminals could evade local authorities by crossing
state lines®*®® and the fact that local law enforcement was sometimes in
cahoots with the gangsters.*®

As Hoover had done with the Wickersham Commission, Cummings
attempted to enlist conservative business interests by stressing the costs
of crime. In his article in the American Bankers Association Journal, he
claimed (without support) that the cost of crime was “certainly several
billion dollars a year.”*’® In that same article, he understandably homed
in on bank robbery, which he called “one of the most spectacular features
of the modern crime situation [and] one of the most disconcerting forms
of the war of gangdom on society.”*”! He urged the support of the banking
industry: “No business has a more vital stake in the suppression of crime
than banking . . . .37

Cummings took care to stress that the administration did not favor
the usurpation of legitimate state power. He acknowledged that “[t]he
framers of the Federal Constitution regarded law enforcement as inher-
ently a local power.”*”® However, times had changed. When the Consti-
tution was adopted, “[d]ue to the isolation of the different settlements, the
operations of criminals were, of necessity, local in their nature.”*’* Now,
“[t]he modern criminal has learned that there is a certain security in the

368. Organized Crime and the Banks, supra note 360, at 35 (“There are a number of reasons
for the increase of organized crime in the country, but it has long been recognized that one of
the chief reasons has been the comparative ease with which criminals, by organized effort,
have been able to flee from the local authorities and evade justice through interstate opera-
tions”); Homer Cummings, On Crime: Abstract from 1937 Report of the U.S. Attorney Gen-
eral, 8 L. SoC’y J. 59, 59 (1938) (“The automobile has enabled roving bands of desperate
criminals rapidly to shift their zone of operations from one State to another, and quickly make
their departure from the scene of their depredations.”).

369. Organized Crime and the Banks, supra note 360, at 36 (observing that local law en-
forcement in some cases could not be trusted because they were in league with the criminals);
Bars Immediate Problem, supra note 348, at 209 (asserting that there was in many places an
“alliance between the lower grade of politicians and the criminal classes”).

370. Organized Crime and the Banks, supra note 360, at 35. See Twelve Point Program,
supra note 365, at 2 (“Undoubtedly crime costs our country several billion dollars each year
...."); Bars Immediate Problem, supra note 341, at 209 (“The cost of crime has cast upon
the people of the United States an annual burden of appalling proportions.”); 78 CONG. REC.
451 (Jan. 11, 1934) (statement of Sen. Copeland) (estimating “the annual cost of crime in the
United States” at nearly $13 billion).

371. Organized Crime and the Banks, supra note 360, at 34.

372. Id. at 35.
373. Campaign Against Crime, supra note 356, at 2. See also On Crime, supra note 36, at
60 (“In most respects the crime problem is a local problem . . . .”); Homer Cummings, Bars

Immediate Problem, supra note 348, at 210 (“Law enforcement, now and hereafter, must, for
the most part, be a matter of local concern.”).

374. Twelve Point Program, supra note 349, at 4.
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Twilight Zone between State and Federal jurisdictions.””* Still, he as-
sured the public that the federal legislation was entirely consistent with
constitutional limitations on federal power.’’® In his American Bankers
Association Journal article, he wrote: “In seeking this legislation the De-
partment of Justice carefully avoided the taking over of any power be-
longing to the states under the Constitution. . . . In no case do they sup-
plant state laws.”*”” He continued to make this claim time and again in
the years after the legislation was enacted.’”® As he would later put it, the
Dyer and Mann Acts established that “proposals for federal legislation in
the crime crisis following the post-war decade could not be met with se-
rious charges of unconstitutionality. The question was solely one of pol-
icy and necessity >’

Cummings self-consciously tied this new federal crime-fighting
agenda into the expansion of the federal government more generally that
had been occasioned by the New Deal. For example, on several occa-
sions, the first few pages of prepared remarks would defend the

375. Campaign Against Crime, supra note 356, at 2. See Bars Immediate Problem, supra
note 348, at 209 (asserting that bandits enjoy a “relative security which lies in the twilight
zone between Federal and State authority. . .”).

376. Predatory Crime, supra note 346, at 4 (“It would be idle to deny that the Constitutional
limitations upon Federal activities present a serious problem in the matter of police admin-
istration. I have every confidence that we shall be able to meet this problem without doing
violence either to our Constitution or to our traditions.”). See also Bars Immediate Problem,
supra note 348, at 210 (“[T]here are constitutional limitations which have ever been kept in
view.”).

377. Organized Crime and the Banks, supra note 360, at 36. See also Homer S. Cummings,
Attorney Gen. of the U.S., The Government’s Program to Fight Lawlessness: Address before
the American Bar Association 2-3 (Oct. 13, 1934).

378. See, e.g., Homer S. Cummings, Attorney Gen. of the U.S., Criminal Law Administra-
tion—Its Problems and Improvement: Address before the Continental Congress of the Daugh-
ters of the American Revolution 5 (Apr. 15, 1935) (“[TThese statutes were designed to sup-
plement, not to supplant, the law enforcement machinery of the various States.”); Homer S.
Cummings, Attorney Gen. of the U.S., Progress Towards a National Program for the Preven-
tion, Detection and Punishment of Crime: Address at the Celebration of the Founding of the
First Congregationalist Church 2 (June 7, 1935) (“It was not a desire to usurp the functions of
State and local authorities, that brought the Federal Government upon the scene. Imperative
circumstances required it . . . .”); Homer S. Cummings, Attorney Gen. of the U.S., Address
before the Annual Convention of the International Association of Chiefs of Police 2 (July 8,
1935); Homer S. Cummings, Attorney Gen. of the U.S., Address before the Masonic Forum
on Crime 3 (Apr. 3, 1936); Homer S. Cummings, Attorney Gen. of the U.S., Progress in Co-
operation for Crime Control: Address delivered at the Third General Assembly of the Council
of State Governments 1 (Jan. 22, 1937) (“We have resisted, and we shall resist, all attempts
to bring the Department of Justice into the sphere of State or local criminal activities.”);
Homer S. Cummings, Crime Can Be Curbed!, 48 ROTARIAN 1, 18 (1936) (“[T]o usurp the
functions of the States and local communities is not the aim of the Federal government. It
does not seek to over-ride constitutional limitations.”) [hereinafter Cummings, Crime Can Be
Curbed!].

379. See also CUMMINGS & MCFARLAND, supra note 280, at 481.
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constitutionality of the New Deal in general, after which he would segue
to a discussion of the federal government’s new foray into criminal law
enforcement.*®” In a speech before the National Press Club defending the
newly enacted legislation in July 1934, he defended both federal eco-
nomic and crime legislation in the same breath against the forces of
“states rights”: “Manifestly we could neither ignore nor fail to share in
the concern felt by Members of Congress concerning both economy plans
and any extension of the Federal police power that might encroach on the
rights of the states.”%!

Indeed, it was part of the strategy of the Roosevelt administration to
tie the new federal crime agenda to the New Deal more generally.*** The
program, after all, was dubbed “a New Deal for crime.”*** As Claire Bond
Potter put it: “Articulating a war on crime as part of the New Deal was
... apolitical strategy that framed the expansion of federal police power
as ideologically similar to social welfare programs . .. .”*** Once again,
Howe was at the center of this strategy. In a radio broadcast in the midst
of the campaign for greater federal presence in criminal law, in the sum-
mer of 1933, he “linked state and nation to the crusade against criminals
through the symbol of the National Recovery Administration eagle,”
thereby linking the war on crime “to the broader moral outlook of the
New Deal.”*®* This was all part of the Roosevelt plan to mobilize the
citizenry in favor of a permanent shift in power to the federal government
in all areas. An essential aspect of this plan was to fundamentally alter
conventional modes of thinking by positing the average American as a
citizen, not just of her local community, but of the national community

380. See Address before the Commonwealth Club of Cal., supra note 358, at 3—4; Homer
S. Cummings, Attorney Gen. of the U.S., The Law and the Prophets 3—4 (July 9, 1934);
Homer S. Cummings, Attorney Gen. of the U.S., Law and the New Deal: Address before The
National Press Club 1-2 (July 6, 1934) [hereinafter Law and the New Deal].

381. Law and the New Deal, supra note 380, at 7. Cummings tied the economic and anti-
crime measures together in another way as well: by claiming that the administration’s eco-
nomic initiatives would help reduce crime. Thus, in his “Campaign Against Crime” speech in
November 1933, he claimed that “[t]he efforts of the Federal Government to reduce unem-
ployment through the National Recovery Act, the Public Works Administration, the Civilian
Conservation Corps, and allied measures, have a collateral and helpful effect in the matter of
crime prevention.” Campaign Against Crime, supra note 356, at 5. See also Crime Can Be
Curbed!, supra note 378, at 19 (making a link between Depression and higher rates of crimi-
nality).

382. Adam Winkler, Franklin Roosevelt: The Father of Gun Control, NEw REPUBLIC (Dec.
19, 2012), https://newrepublic.com/article/111266/franklin-roosevelt-father-gun-control.

383. See POTTER, supra note 11, at 105.

384. Id. at 109.

385. Id. at 122.
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as well.*®® “In this view, the nation was seen as a larger version of the
local community, in which each individual participated in the life of the
whole and took responsibility for his or her role.”*®” In Roosevelt’s view,
the American public “played a crucial role in fighting crime and creating
moral order,” transforming itself from “the object of regulation” into “the
moral ally of [the] regulative state.”**® This view of the polity encom-
passed an expanded role for the federal government, as enhanced citizen
participation in government necessarily meant an enhanced role for the
federal government.®® As a result, “governmental powers shifted signif-
icantly from local and state governments to the national government.”**

And there was no better way to acculturate Americans to accumula-
tion of federal power while respecting conventional racial and class hier-
archies than by putting a crime-control agenda at the forefront of a federal
interventionist agenda.**! Convincing the public that such intervention
had become an absolute necessity was relatively easy, for the threat to the
national community posed by the gangsters of the early 1930s was all too
real. Yet Roosevelt, Cummings, Howe, and Moley transformed this threat
into “a highly political publicity campaign,” the war on crime.**> Having
successfully stoked the anxieties of middle-class Americans,** they were
able to push through their crime bills with little opposition.

More so than its initiatives in the economic realm, the New Deal for
crime held appeal across party, class, and geographic lines.*”* “By  in-
voking the Blue Eagle [of the National Recovery Administration] for his
anticrime campaign, Howe linked his work to a symbol of cross-class
cooperation . . . .”**> The Roosevelt administration was able to “capital-
ize[] on preexisting anticrime sentiment among middle-class white voters

386. See Daniel R. Fusfeld, The New Deal and the Corporate State, in FRANKLIN D.
ROOSEVELT: THE MAN, THE MYTH, THE ERA, 1882-1945 141 (Herbert D. Rosenbaum & Eliz-
abeth Bartelme eds., 1987) (“Franklin D. Roosevelt brought to the presidency a philosophy
of politics that envisaged a unified, holistic society™).

387. Id. at 141.

388. POTTER, supra note 11, at 124.

389. See Fusfeld, supra note 386, at 141.

390. 7d. at 143.

391. See POTTER, supra note 11, at 110 (“A campaign against bandit crime . . . underlin[ed]
a New Deal commitment to enlarging federal intervention without fundamentally disturbing
the race and class hierarchies that middle-class, white voters imagined when they spoke the
word ‘community.’”).

392. Seeid. at 64.

393. Id. at 66 (“[TThe apparent inefficiency and ineffectiveness of local law enforcement
contributed to anxieties that a crime wave was sweeping through middle-class communi-
ties.”).

394. See id. at 2 (“The anticrime movement bridged party and regional lines . . . .”).

395. Id. at 122.
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by projecting a vision of a moral and efficient state that transcended po-
litical and cultural differences to unite law-abiding citizens against com-
mon dangers.”*°® Thus could as prominent an opponent of the New Deal
as Republican John D. Rockefeller commend the Justice Department in
June 1936 for making serious inroads on the problem of kidnapping, “de-
spite the fact that he opposed similar developments in other spheres of
state activity.”*°” The federal war on crime thus became a sort of fulcrum
upon which pivoted the entirety of the administration’s ambitious inter-
ventionist agenda. As Potter put it: “The war on crime became a tangible,
nationalist rallying point for a new interventionist state and a vernacular
arena for envisioning a national public committed to the New Deal across
party lines.”"

Where Congress had been cautious two years earlier in inserting the
federal government into the crime-fighting endeavor, historically a state
enclave, it now was brazen. When the measures were debated, barely any
member of either house expressed concerns about the federal government
overreaching its constitutionally limited powers.*** In the Senate, only
Senator William H. King, Democrat of Utah, raised any opposition based
on federalism grounds, and his opposition was selective.**’ For example,
regarding the proposed bill criminalizing the crossing of state lines for
the purpose of avoiding prosecution or avoiding being a witness in a state
criminal case, he objected: “By this measure, we are taking a position that
the States are incompetent to deal with matters with which they have
complete authority to deal and which are exclusively within their juris-
diction.”**' Senator King was doubtful of the bill’s constitutionality, and
indicated his opposition to it, saying: “We are substituting a Federal crim-
inal code for the criminal codes of the States.”*> At the end of the day,
however, “Senator King was nearly alone in his protests,”*** and he con-
sented to the adoption of the legislation by unanimous consent.***

396. POTTER, supra note 11, at 110.

397. Id. at 201.

398. Id. at 110.

399. See 78 CONG. REC. 5,734-38 (Mar. 29, 1934); 78 CONG. REC. 8,136—40 (May 5, 1934).

400. See id. at 5,736 (statement of Sen. King).

401. See id. He also objected to extending the Dyer Act to other stolen property, presuma-
bly on federalism grounds as well. See id. at 5,738 (statement of Sen. King).

402. Id. at 5,737 (statement of Sen. King).

403. UNGAR, supra note 253, at 75.

404. See Memorandum from Joseph B. Keenan, Assistant Attorney Gen., to Homer S.
Cummings, Attorney Gen. of the U.S. (July 3, 1934) (on file with author) (“Senator King of
Utah was very gracious in withdrawing his objection to unanimous consent to these bills,
although he was not entirely convinced that they should be enacted.”).
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In the House, only Representative Stephen Young, Democrat of
Ohio, raised any constitutional concerns, and then only obliquely, when
he protested that the bills “giv[e] additional power, and add[] to the al-
ready arbitrary authority exercised by Federal courts.”*"> But even he in-
dicated he would vote for the measures.**® And when Representative Ol-
iver responded harshly to Young’s skeptical stance, he was met with
applause three times.*"’

Nor did any member of either House express concern about the
amendment to the Federal Kidnaping Act that authorized imposition of
the death penalty if the victim was not released unharmed prior to sen-
tencing.*”®® Two years earlier, the House had shrunk from its version of
the kidnaping bill that authorized capital punishment, in the face of con-
siderable opposition and questions about whether the bill would pass with
this provision. Now, the House insisted on re-inserting a death penalty
provision and opposition was non-existent.*” Nor was a word uttered
about the inclusion of capital punishment in the bank robbery bill if a
murder or kidnaping were committed in relation to the robbery.*'°

“By the spring of 1934, the surge in kidnappings and the spectacular
crimes of the Barrow and Dillinger gangs made passage of the twelve acts
of the omnibus crime bill inevitable.”*'! In the end, the extortion and
racketeering bills, the amendments to the Lindbergh Law and the Dyer
Act, and the bills making it a crime to assault or kill federal officers or

405. See 78 CONG. REC. 8,138 (May 5, 1934) (statement of Rep. Young). It appears that
Young’s objection was aimed more at the judicial branch of the government than the legisla-
tive, for he continued: “Federal judges, as a class, are domineering, arrogant, and tyrannical.
Federal judges, with some notable exceptions, have become not a group of public servants
but a group of public dictators and tyrants.” /d. He “advocate[d] the abolition of all inferior
Federal courts.” Id.

406. See id.

407. See 78 CONG. REC 8,140 (May 5, 1934) (statement of Rep. Oliver).

408. See 78 CONG. REC. 8,775 (May 14, 1934). The other amendment created a rebuttable
presumption that the victim was transported in interstate or foreign commerce if not released
within seven days after the kidnaping. See id. That measure did generate a modicum of debate
in the Senate. See 78 CONG. REC. 8,864—65 (May 15, 1934).

409. See 78 CONG. REC. 8,775 (May 14, 1934).

410. See id. at 8,776. Nor was there much opposition outside Congress. Senator Copeland
announced that he had sent a survey to all forty-eight governors asking for their thoughts on
the new proposed federal agenda on crime. Out of thirty-six who responded, thirty-four fa-
vored the idea, including the governors of “[a]lmost every Southern State.” See 78 CONG.
REC. 456 (Jan. 11, 1934) (statement of Sen. Copeland).

411. See POTTER, supra note 11, at 124.
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commit any number of acts in a federal prison were passed without any
federalism-based opposition.*'? So, too, was the bank robbery bill.*3

The story the lawsuits brought by business interests challenging the
constitutionality of the New Deal economic programs is well known to
every lawyer and law student. As Cummings put it in 1938, “the great
financial interests that center in Wall Street” fought these economic re-
forms in the courts every step of the way.*'* When anti-gold-hoarding
measures were passed, “[t]hose who maintained that the whole financial
policy of the administration was unconstitutional instituted a series of
suits.”!5 In 1935, “a group of fifty-eight eminent lawyers” wrote a
lengthy report determining that the Wagner Act was unconstitutional.*'®
These economic interests were largely successful up until about six
months before the Midland bank robbery, their first major defeat being a
case brought by the Jones & Laughlin Steel Corporation, which, ironi-
cally, had been Chebatoris’s former employer.*!’

Yet criminal defendants who ran afoul of the new federal criminal
provisions had no natural lobby to fight on their behalf. As one contem-
porary writer put it:

Current controversies over the expansion of federal activities are gen-
erally concerned with economic and social policies in the fields of busi-
ness regulation, labor, agriculture, and public welfare. The centraliza-
tion in the field of criminal-law enforcement, which has been going on
with accelerating speed in recent years, appears to have received gen-
eral approval *!®

There was no concerted challenge to the “New Deal for Crime.”

Among the members of the Congress that passed the Roose-
velt/Cummings crime bills was a first-term Democrat from Michigan
who served on the House Judiciary Committee.*'* Michigan had been “a
one-party Republican State from the founding of the party until the Great

412. See 76 CONG. REC. 5,734-35, 5,737-38 (Mar. 29, 1934) (passing these bills in the
Senate); 78 CONG. REC. 8,127, 8,129, 8136 (May 5, 1934 (passing these bills in the House).

413. See 76 CONG. REC. 5,734 (Mar. 29, 1934) (passing in the Senate); 78 CONG. REC.
8,132-33 (May 5, 1934) (passing in the House).

414. See Homer S. Cummings, Attorny Gen. of the U.S., Preserving Democracy: Address
at the Jackson Day Banquet 2 (Jan. 8, 1938) [hereinafter Preserving Democracy].

415. Id. at 3.

416. Id. at 4.

417. See NLRB v. Jones & Laughlin Steel Corp., 301 U.S. 1, 49 (1937) (upholding the
constitutionality of National Labor Relations Act).

418. ARTHUR C. MILLSPAUGH, CRIME CONTROL BY THE NATIONAL GOVERNMENT 283
(1937).

419. See PARKER, supra note 144, at 184, 189.
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Depression.”*?® But in 1932, Roosevelt’s coattails were long enough to
reach deeply into this Republican State.**! In that year, Democrats won
the governorship and ten out of seventeen seats in Congress.**? This par-
ticular Michigander gained his seat by defeating Republican incumbent
Earl C. Michener, who, earlier that year, had expressed reluctance in in-
jecting the federal government into as local a crime as kidnaping. But the
anti-Republican fervor in Michigan apparently was short-lived. The same
year that the Roosevelt/Cummings crime bills were passed, this Michigan
Democrat lost his bid for re-election.*”* But he was rewarded for his loy-
alty to the party and to the New Deal agenda. In 1936, he was appointed
the U.S. Attorney for the Eastern District of Michigan.*** He was John C.
Lehr, the man who would put Anthony Chebatoris on the gallows.**

III. CHEBATORIS AND THE POLITICAL AMBITIONS OF FRANK MURPHY

As his execution date loomed, it appeared that Anthony Chebatoris
had a friend in Governor Frank Murphy.**® Murphy interceded on behalf
of Chebatoris by personally asking President Roosevelt to commute the
sentence or at least move it outside of Michigan.**” Ultimately, Roose-
velt, through his Justice Department, politely refused.**® After the execu-
tion, Murphy bitterly denounced it.*** Thus, at first blush, Murphy ap-
pears, to foes of capital punishment and friends of federalism, as a hero,
nobly standing up against his friend and the popular President. As always,
however, the reality is more complex. To understand why, one must look
at Murphy’s rise to power as a Roosevelt disciple and his personal rela-
tionship with Roosevelt’s Attorney General, Homer Cummings, and then
put his brief involvement in the Chebatoris case in proper context.

A. The Relationship Between Murphy and Roosevelt

Murphy, “a devout Catholic,”**° had always been opposed to capital
punishment. As his primary biographer, Sidney Fine, put it: “There was
. no more dedicated and outspoken foe of capital punishment in

420. NEW DEAL YEARS, supra note 21, at 204.
421. Id. at 205.

422. Id.

423. See PARKER, supra note 144, at 184.
424. See id. at 183.

425. See id. at 189.

426. See THE NEW DEAL YEARS, supra note 21 at 428.
427. Seeid. at 429.

428. See id.

429. Id.

430. NEw DEAL YEARS, supra note 21, at 2.
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Michigan than the state’s governor, Frank Murphy.”*! In 1931, while
still serving as mayor of Detroit, Murphy had spoken at a meeting held
by the Michigan Association Opposed to Capital Punishment in response
to a proposed law pending in the Michigan legislature to reinstate the
death penalty in the State.*** His files contained numerous pamphlets
from the American League to Abolish Capital Punishment,*** to which
he had been appointed by Clarence Darrow,*** and he was described in a
Saturday Evening Post article as “an implacable foe of capital punish-
ment.”**> He publicly espoused these views as early as 1927, when he
engaged in a radio debate over the death penalty with Harry N. Nimmo,
editor of Saturday Night, a Detroit periodical.*** Murphy took the posi-
tion that the death penalty did not deter but “instead . . . set a pernicious
example;” that it was applied only to “the weak” and unpopular; and that
it “‘only muddle[d] the question of law enforcement’ with false diagno-
sis.”*7 Later, as Governor General of the Philippines, he would commute
all death sentences.**®
But Murphy also had supremely high aspirations.**° As he himself
put it: “‘I have more than my quota of the stuff they call ambition
.40 As Detroit’s mayor, Murphy was “ambitious for success beyond
Detroit.”**! That ambition would lead to his allegiance to Franklin Roo-
sevelt.**> Though touting his own independence, he determined “that his
vaulting ambition for high office could be realized only through the Dem-
ocratic party.”**? “Sensitive to the political winds, Murphy increasingly
linked his political aspirations with the presidential candidacy of Franklin
D. Roosevelt.”*** Murphy’s own political aspirations did not go

431. Id. at 428-29.

432. Murphy Files, Box 78, Folder 8020 (on file with the Bentley Historical Library, Uni-
versity of Michigan).

433. Id.

434, See J. WOODFORD HOWARD, JR., MR. JUSTICE MURPHY: A POLITICAL BIOGRAPHY 29
(1968).

435. J.H. Creighton, Frank Murphy—Off the Record, Part Two, His Yesterday and Our
Tomorrow, SATURDAY EVENING POST, (on file with the Bentley Historical Library, University
of Michigan). See also HOWARD, supra note 435, at 25 (“He fought capital punishment as
being a barbarism all his life.”).

436. See HOWARD, supra note 435, at 28.

437. Id. (alteration added).

438. See id. at 76.

439. See NEW DEAL YEARS, supra note 21, at 203.

440. Id. at 204 (alteration added).

441. SIDNEY FINE, FRANK MURPHY: THE DETROIT YEARS 432 (1975).

442. Id. at 442.

443. Id.

444. Id.
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unnoticed by those in his home State.**> One prominent Michigan Dem-
ocrat cynically characterized Murphy as “‘nothing more nor less than a
political climber, without principle and willing to sacrifice his nearest and
dearest friends on the alter [sic] of his political ambitions.””*** He was
attacked in the Republican press as “‘unscrupulous and self-seeking.’”**’

Given his ambitions, Murphy had the perfect “in” with FDR: during
his term as mayor of Detroit, he became acquainted with G. Hall Roose-
velt, Eleanor’s brother, whom he would appoint as comptroller for the
city.**® Murphy publicly proclaimed his great admiration for FDR in early
1931.* It has been speculated that Murphy, a Catholic, may have been
positioning himself as Roosevelt’s vice-presidential candidate to help
him attract the votes of urban Catholics.*** At least in the beginning, Roo-
sevelt sorely needed Murphy’s help in Michigan. Democrats had not won
the State in a Presidential election since the formation of the Republican
Party in 1852.%! Once FDR’s presidential aspirations were set, Hall in-
formed close Roosevelt adviser Louis M. Howe that if Murphy could win
re-election to the mayoralty of Detroit, Murphy could “control the State
Convention and the National Committeemen,” and that Michigan would
go for FDR “in a big way” in 1932.45

After Murphy won re-election in 1931, Howe told Hall that they
should begin “to get busy delegate collecting.”*>* That they did: Murphy
politicked all over Michigan for FDR, and his brother George “organized
Roosevelt clubs across the state.”*** Murphy “now saw his political future
as linked with the election of the New York governor” as President.*>

445. See, e.g., Drew Pearson & Robert Allen, Washington Merry-Go-Round, SOUTH
HAVEN DAILY TRIB., Aug. 29, 1938, at 1; Drew Pearson & Robert Allen, Washington Merry-
Go-Round, SOUTH HAVEN DAILY TRIB., Oct. 22, 1938, at 1.

446. See THE DETROIT YEARS, supra note 442, at 445. See also NEW DEAL YEARS, supra
note 21, at 2, 277 (observing that Murphy was “immensely self-centered” and “aspired to the
presidency itself;” noting that some within his own party “claimed, with some reason, that he
was more interested in his own career than in the success of the party”).

447. NEw DEAL YEARS, supra note 21, at 235.

448. See HOWARD, supra note 435, at 54; NEW DEAL YEARS, supra note 21, at 23.

449. See THE DETROIT YEARS, supra note 442, at 442; HOWARD, supra note 435, at 55.

450. See THE DETROIT YEARS, supra note 442, at 442.

451. See id. at 450; HOWARD, supra note 435, at 56.

452. See HOWARD, supra note 435, at 54. See also THE DETROIT YEARS, supra note 442, at
436 (stating that Hall “led the Roosevelt forces to believe that Murphy’s reelection [as mayor
of Detroit in 1931] was essential to the New York governor’s winning the Michigan delega-
tion in 1932”).

453. See HOWARD, supra note 435, at 54.

454. Seeid. at 56; THE DETROIT YEARS, supra note 442, at 447, 449 (observing that Murphy
“campaigned vigorously for Roosevelt in 1932” in Michigan, and also made a speech for
Roosevelt in Cleveland, Ohio).

455. THE DETROIT YEARS, supra note 442, at 447-48.
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That FDR deemed Michigan both important and within his grasp is
demonstrated by his trip to Detroit just about a month before Election
Day.*® The Michigan gambit was successful: Roosevelt took the State
and “the Democrats also captured the governorship and both houses of
the state legislature.”*’

It was widely understood that Murphy would be rewarded with a
“major federal appointment” for his loyalty.*® Some were of the opinion
that “Murphy was ‘entirely responsible’ for the Democratic victory in
Michigan.”** Whatever credit was due Murphy, everyone seemed to rec-
ognize that “Murphy deserved serious consideration both because of his
importance to the future of the Democratic party in Michigan and because
of his status as a prominent Catholic layman.”**® Hall Roosevelt, of
course, urged FDR to appoint Murphy to a major post, but his recommen-
dation was tinged with a recognition of the presidential aspirations that
the campaign had apparently ignited in Murphy: “He ‘will do a million
dollar job for you,” Hall summarized, ‘as long as it blazes the trail “Frank
Murphy for President!”>*¢!

Murphy most desired to be Attorney General, but “he was willing to
accept the governor-generalship of the Philippines as a second choice.”*%
Murphy informed the administration of his preferences through Roose-
velt advisor Moley in early 1933, but was told that the attorney general-
ship had already been promised to Senator Thomas J. Walsh of Montana,
“and Homer Cummings had been promised the Philippines post.”*%
When Walsh died unexpectedly two days before Roosevelt was to be in-
augurated, “Murphy confidently expected to be offered the attorney gen-
eralship” to replace his fellow Catholic Walsh.*** Instead, Roosevelt

456. See id. at 448.

457. Id. at 450.

458. Id. See also HOWARD, supra note 435, at 57 (“As one of the early preconvention sup-
porters, he . . . was due a rich reward.”).

459. THE DETROIT YEARS, supra note 442, at 450.

460. Id.

461. Id. at 451.

462. Id. See also THE NEW DEAL YEARS, supra note 21, at 2.

463. See THE DETROIT YEARS, supra note 442, at 451. See also HOWARD, supra note 435,
at 57; HOMER CUMMINGS, SELECTED PAPERS OF HOMER CUMMINGS: ATTORNEY GENERAL OF
THE UNITED STATES, 1933-1939 279 (Carl Swisher ed. 1939).

464. See THE DETROIT YEARS, supra note 442, at 451.
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asked Cummings to serve as Attorney General.**> The Governor-Gen-
eralship of the Philippines fell to Murphy.*%

Murphy bided his time in the Philippines but almost immediately
looked to the next stage in his progress toward the White House. He knew
that if he stayed in the Philippines too long, he would not advance his
political career and would be forgotten in Michigan.*” Within his first
year as Governor-General, “Murphy was already sending word to Wash-
ington that he was ‘available’ for another position.”**® Ever the self-pro-
moter, he made a practice of sending clippings from positive articles pub-
lished in Philippine newspapers on to “influential persons and makers of
opinion in the United States.”*®

That next stage, if it were not to be in Roosevelt’s cabinet, would be
either the U.S. Senate or Michigan’s state house.*’® Roosevelt did express
an interest in having Murphy run for the Michigan Senate seat in 1934
against incumbent Republican Arthur Vandenberg, and Murphy consid-
ered that option.*”" But, as Murphy told his brother George, he was more
interested in the Cabinet than the Senate.*’? His greatest hope was to be
appointed to head the Department of Justice, War, or State, posts for
which he felt himself to be well equipped.*”® Indeed, Murphy allegedly
circulated a rumor in 1935 that he would be asked to replace Frances Per-
kins as Secretary of Labor.*"*

But the identity of Murphy’s next job was to be “determined less by
his own wishes than by the political needs of the Roosevelt administra-
tion.”*” First, Roosevelt increasingly felt the need “to stave off a possible
third-party threat to his chances for reelection in 1936 posed by populists
such as Michigander Father Charles Coughlin, previously a Roosevelt

465. See id. at 451; HOWARD, supra note 435, at 57; SELECTED PAPERS, supra note 464, at
280.

466. See HOWARD, supra note 435, at 57. The title of the position was changed to “High
Commissioner to the Philippines” in 1935, and Murphy took on that title at that time. See
Thomas Powers, Balita mula Maynila (News from Manila), BENTLEY HIST. LIBR. 7,
https://bentley.umich.edu/wp-content/uploads/2014/09/American_Philippine Rela-
tions_Subject Guide.pdf (last visited May 19, 2020).

467. See THE NEW DEAL YEARS, supra note 21, at 226.

468. Id. at 204.

469. See id. at 203.

470. See id. at 203-04.

471. Seeid. at 211.

472. See THE NEW DEAL YEARS, supra note 21, at 213.

473. Seeid. at 157.

474. See id. at 204.

475. Id. at 219.
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ally but who began to break from FDR in 1935.47% Perhaps more im-
portantly, the White House became concerned about winning Michigan
in 1936.477 “It became increasingly evident that . . . the president would
bring [Murphy] back to the United States in 1936 to play a part in the
campaign, most probably ‘to pull the Democratic party in [Michigan] to-
gether and to help carry the state for Roosevelt.””*”® The Democratic
Party in Michigan was so threatened by infighting that in 1935, “Roose-
velt froze federal appointments in Michigan until” Murphy could be made
“temporary czar of state patronage.”*’® Of all viable Michigan Demo-
crats, Roosevelt considered Murphy best able “to unite the warring fac-
tions in the state.”*’

So, in the Spring of 1935, Roosevelt asked Murphy to meet with him
in Washington, and told Murphy that although in the short term he in-
tended to keep him in his post in the Philippines (which would shortly be
altered from Governor-General to High Commissioner) FDR would soon
ask Murphy to return home.*®' Murphy publicly demonstrated reluctance
to run for Governor.**? He still held out hope for a Cabinet post, but pri-
vately confided to his brother in June 1935 that if he did not receive one,
he would indeed return to Michigan “to run for governor or ‘otherwise
assist’ Roosevelt in the presidential campaign.”** In a letter dated Janu-
ary 7, 1936, Roosevelt officially asked him to run for Governor.**

The general sense at that time was that Murphy had to run for Gov-
ernor or FDR would lose the State.*®> In his January letter, Roosevelt
wrote that no other potential Democratic candidate for Governor
“show[ed] the slightest likelihood of a successful outcome.”*¢ In turn,
Roosevelt feared that if he lost Michigan, he could lose the election.*®’
“Murphy was the only figure with the mass appeal to unite the party,

476. See id.

477. See THE NEW DEAL YEARS, supra note 21, at 222.

478. Id. at 222-23 (alteration in original).

479. See HOWARD, supra note 435, at 110.

480. THE NEW DEAL YEARS, supra note 21, at 216.

481. See id. at 216, 221.

482. Seeid. at 219.

483. See id. at 157, 223.

484. See Letter from Franklin D. Roosevelt, President of the U.S., to Frank Murphy, U.S.
High Comm’r to the Phil., (Jan. 7, 1936) (on file with author); HOWARD, supra note 435, at
111.

485. See THE NEW DEAL YEARS, supra note 21, at 229; HOWARD, supra note 435, at 110.

486. Letter from Franklin D. Roosevelt, President of the U.S., to Frank Murphy, U.S. High
Comm’r to the Phil. (Jan. 7, 1936) (on file with author).

487. See THE NEW DEAL YEARS, supra note 21, at 229.
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capture or neutralize Coughlin’s supporters sufficiently to carry Michi-
gan, and thus strengthen Roosevelt.”**

Murphy continued to express great reluctance to run, even as he
made a show of overcoming that reluctance in deference and loyalty to
his political patron. In his February 12, 1936 wire to the President to ac-
cept the challenge, he assured Roosevelt that it entailed “no sacrifice on
[his] part.”** ““Though I prefer to remain at my present post,” he wrote
Father Coughlin, ‘I cannot be soft in my loyalty to the President in whom
I believe, and who reposed this great trust in me.””**° To another friend,
he confided that he would run only because “he owed it to the president
to do s0.”*”! As he left the meeting at Hyde Park on June 29, in which
FDR essentially decided that Murphy would run, Murphy remarked to
the President’s secretary “that he felt like a prisoner being sentenced to a
two-year term.”*? Indeed, to the outside observer, it seemed Murphy was
making an enormous sacrifice to his President and his party.*”* As the
Detroit News pointed out, it was “an arduous sacrifice,” to give up the
Philippines position, the third most lucrative in the government, in favor
of a two-year term as Governor that paid $5,000 per year.**

But it was also obvious that the Governorship would put Murphy in
a position to win the grand prize in 1940: the Democratic nomination for
President.*”> And as early as 1934, his own brother had been publicly
suggesting that Murphy would run for governor in 1936.*¢ Finally, he
acceded to FDR’s request and threw his hat in the ring.*’

From the start, it was clear that, policy-wise, Murphy fell in lock-
step behind FDR. In his announcement of his candidacy, “Murphy de-
clared that, if elected, he would establish in Lansing ‘those humane and
enlightened social conditions envisioned by the New Deal.”***® In his
campaign speeches, “Murphy portrayed Roosevelt as the savior of the
nation’s political and economic institutions and the friend of ‘the average

488. HOWARD, supra note 435, a

489. Telegram from Frank Murphy, U.S. High Comm’r to the Phil., to Franklin D. Roose-
velt, President of the U.S. (Feb. 12, 1936) (on file with author).

490. HOWARD, supra note 435, at 113.

491. THE NEw DEAL YEARS, supra note 21, at 225.

492. See id. at 229-30.

493. See HOWARD, supra note 435, at 110 (“[O]n the surface his candidacy would entail
personal sacrifice for party loyalty.”).

494. See id. at 57, 119-20.

495. See id. at 110.

496. See THE NEW DEAL YEARS, supra note 21, at 219.

497. See HOWARD, supra note 435, at 114.

498. See THE NEW DEAL YEARS, supra note 21, at 231.



MANNHEIMER MACRO DRAFT COMPLETE (DO NOT DELETE) 10/19/20 9:39 AM

906 Syracuse Law Review [Vol. 70:851

man . ...”” %’ The Detroit Free Press characterized his as a “‘Me-and-
Roosevelt”* campaign.’® “The essence of Murphy’s campaign speeches
- wg:t)s1 that he was in the campaign to aid Roosevelt and the New Deal

As it turned out, victory for Murphy in Michigan was not as easy as
he and the Roosevelt administration had thought.’®> Murphy was very
popular in Detroit, but was largely unknown and untested in the rest of
the State. °* In the last few weeks before the election, a consensus
emerged that Roosevelt would win Michigan, but that Murphy’s chances
were more questionable.’® In the end, instead of Roosevelt riding Mur-
phy’s coattails to victory, it was quite the other way around:**> FDR won
Michigan by 317,000 votes while Murphy won by only 48,000.>% Put
another way, Roosevelt beat his Republican opponent by nearly twenty
percentage points in Michigan, while Murphy eked out a victory with less
than three percentage points separating him and his opponent.>”’

As Governor, he did indeed fall in line lockstep with the New Deal
agenda. He was, as a close Roosevelt confidante was reported to have
said, “a real New Dealer in viewpoint.”**® His first State-of-the-State ad-
dress on January 7, 1937, six days after he was inaugurated, was inter-
preted as “proposing ‘a little New Deal’ for Michigan.”**” He eagerly
rode the wave of change in federal-state relations augured by FDR’s elec-
tion in 1932 and his landslide re-election in 1936. As Fine put it:

A New Dealer among New Dealers, Murphy was acutely conscious of
the change that was taking place in federal-state relations, and he ea-
gerly sought Washington’s aid in attempting to deal with Michigan’s
problems. Few governors ... accepted cooperative federalism with
quite the same enthusiasm as Michigan’s Murphy.>'°

499. See id. at 239.

500. See id.

501. Id. See also HOWARD, supra note 435, at 57, 120 (observing that Murphy openly em-
braced FDR and the New Deal in his run for Governor in 1936).

502. See HOWARD, supra note 435, at 118 (“The election was an uphill fight all the way.”).

503. See id.

504. See THE NEW DEAL YEARS, supra note 21, at 250.

505. See id. at 250-51 (“Roosevelt had wanted Murphy to return to Michigan to help the
president carry the state, but, as it turned out, it was Roosevelt who carried Murphy to vic-
tory.””); HOWARD, supra note 435, at 122 (“Roosevelt and Murphy, in fact, switched coats.”).

506. HOWARD, supra note 435, at 122.

507. See THE NEW DEAL YEARS, supra note 21, at 251.

508. Id. at 483.

509. See id. at 267, 268.

510. Id. at 283-84.
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More traditional Democrats bemoaned the change. William Comstock,
for example, complained that “[t]he Democratic party, which had become
‘the New Deal party,” advocated principles that were closer to the histor-
ical doctrines of the Republican party than to the party of Jefferson, and
it was the Republican party . . . that now looked ‘suspiciously Jefferso-
nian.””"!

Murphy’s victory further fueled his presidential aspirations. As Sid-
ney Fine put it: “The chairman of the association of state Democratic
chairmen thought that the next step on the political ladder for Murphy
was the presidency, and we may assume that this thought had crossed
Murphy’s mind as well.”>'> He soon gained national attention for his
adept handling of labor unrest in Michigan and his commitment to social
reform; the national press soon began to speculate about his 1940 presi-
dential prospects.’!®> After Murphy helped successfully negotiate an end
to the sit-down strike at a General Motors plant in February 1937, a Time
magazine article proclaimed that “‘the first vehicle to roll off General
Motors’ revived assembly lines’ would be ‘a bandwagon labeled “Frank
Murphy for President in 1940.”“*'* According to Democratic Party chair
and Roosevelt confidante James Farley, by 1938, Murphy had become
FDR’s third favorite candidate to succeed him in 1940, after Agriculture
Secretary Harry Hopkins and Assistant Attorney General Robert H. Jack-
son.’'> Murphy almost certainly would have ranked higher if his Cathol-
icism had not been seen as a “political handicap.™'¢

But Murphy’s road to the White House in 1940 would depend on his
re-winning the state house in 1938.>'7 Unfortunately for him, labor unrest
in Michigan would largely undo Murphy by the summer of 1938. A rash
of “sit-down” strikes following the GM affair hurt Murphy deeply, when
he was viewed as being too conciliatory toward the striking auto work-
ers.’'® Murphy was caught between his very pro-labor proclivities and his
desire for re-election in a State where the sit-down strikes were sparking
calls for law and order.’"” These competing demands led to Murphy’s

511. Id. at 274.

512. THE NEW DEAL YEARS, supra note 21, at 253.

513. Seeid. at

514. Id. at 324-25.

515. Seeid. at 483.

516. See id.

517. See THE NEW DEAL YEARS, supra note 21, at 481. (“[Murphy’s] aspirations for still
higher political office rested on his ability to win reelection in 1938.”).

518. See id. at 329; HOWARD, supra note 435, at 158-61.

519. See THE NEW DEAL YEARS, supra note 21, at 373 (“The sit-down strikes and labor
turbulence of the early months of 1937 adversely affected the public standing of organized
labor, as polling data revealed, and led to a spreading demand for law and order that influenced
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failure to enact a state labor relations act.’* As if that were not enough, a
severe economic downturn hit the nation from September 1937 through
June 1938, and it both started and ended later in Michigan than elsewhere,
meaning that it was fresh in voters’ minds come Election Day.**'

Once again, Roosevelt’s and Murphy’s fortunes were intertwined.
“[TThe Michigan contest took on national significance as a ‘barometer’
of popular feeling regarding the New Deal and President Roosevelt.””**
On September 2, the day after the Detroit Free Press ran an article re-
porting that FDR had cancelled a trip to Michigan out of concern that
Murphy might lose,*** Roosevelt held a news conference “denounc[ing]”
the story®** and sent a personal note to Murphy assuring him that the re-
port was false and promising to help in any way “short of taking an actual
part in the campaign.”* FDR did send Secretary of the Interior Harold
Ickes, Agriculture Secretary Henry Wallace, and Democratic chair James
Farley to Michigan to campaign for Murphy, while members of the Pres-
ident’s “brain trust,” Thomas G. Corcoran and Benjamin V. Cohen, were
loaned out for speechwriting.’*® In a national radio address just before
Election Day, FDR urged voters to support liberal candidates, specifically
naming Murphy and Governor Herbert Lehman of New York.>?’

And when the Special House Committee on Un-American Activi-
ties, known then as the Dies Committee, held hearings beginning in Oc-
tober 1938, with witness after witness blaming Murphy for a breakdown
in law and order occasioned by the GM sit-down strike, Roosevelt re-
leased a statement, printed on the front page of the New York Times, seen
by some as “an unprecedented presidential attack on a congressional
committee.” ?® Roosevelt expressed his displeasure at the “coterie of dis-
gruntled Republican officeholders” making “absurdly false charges . . .

a governor known throughout the nation for his support of organized labor but anxious, at the
same time, to further his own political career.”).

520. Seeid. at 373.

521. See id. at 453; HOWARD, supra note 435, at 168.

522. THE NEW DEAL YEARS, supra note 21, at 484.

523. Rebuff to Murphy Dealt as Roosevelt Cancels State Trip, DETROIT FREE PRESS, Sept.
1, 1938. See also THE NEW DEAL YEARS, supra note 21, at 487.

524. See THE NEW DEAL YEARS, supra note 21, at 487-88.

525. Letter from President Franklin D. Roosevelt, President of the U.S., to Frank Murphy,
Gov. of Mich. (Sept. 2, 1938) (on file with author).

526. See THE NEW DEAL YEARS, supra note 21, at 495; HOWARD, supra note 435, at 171.

527. Seeid.

528. See The President’s Statement, N.Y. TIMES, Oct. 26, 1938, at 1; THE NEw DEAL
YEARS, supra note 21, at 502, 504. See also HOWARD, supra note 435, at 169 (observing that
the press release “defied [Roosevelt’s] professed policy against intervention in state politics™).
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against a profoundly religious, able and law-abiding Governor . . . .””**
He charged the committee with having “permitted itself to be used in a
flagrantly unfair and un-American attempt to influence an election.”*
And he “praised Murphy’s handling of the sit-down strikes as ‘a great
achievement of a great American.’”>*' Murphy responded with a brief
note: “Will try to be worthy of your courage and loyalty.”?
Nevertheless, Murphy lost the election by over five percentage
points.** It is unclear what effect Murphy’s stance in the Chebatoris case
had on the election. On the one hand, “[t]he residents of Midland ‘seethed
with indignation’” and the press also “was critical of [his] behavior.”>*
On the other hand, judging by the letters Murphy received regarding the
matter, public opinion was on his side: in his files, there are nearly thirty
letters supporting his stance in the Chebatoris matter and only three crit-
icizing him for it. Some of the letters of support explicitly make constitu-
tional arguments.”* Yet the primary cause of his defeat was more than
likely the labor strife that had occurred in Michigan that year and his re-
sponse to it.>**Any hopes of a successful presidential run having “been
dealt a shattering blow,”>*” Murphy turned to Roosevelt. In his letter to
Murphy asking him in early 1936 to run for Governor, FDR had promised

999

529. The President’s Statement, supra note 529, at 1. See also FRANK J. DONNER, THE AGE
OF SURVEILLANCE: THE AIMS AND METHODS OF AMERICA’S POLITICAL INTELLIGENCE SYSTEM
62 (1980) (“Organized in 1938, the [Dies] committee was soon locked in conflict with the
[Roosevelt] administration over its intervention in the election campaign of Michigan
Governor Frank Murphy.”).

530. The President’s Statement, supra note 529, at 1; THE NEw DEAL YEARS, supra note
21, at 505.

531. The President’s Statement, supra note 529, at 12; THE NEW DEAL YEARS, supra note
21, at 505.

532. See Telegram from Frank Murphy, Gov. of Mich., to Franklin D. Roosevelt, President
of the U.S. (Oct. 26, 1938) (on file with author).

533. See THE NEW DEAL YEARS, supra note 21, at 508.

534. Id. at 429.

535. See Letter from Bruce J. Walker to Frank Murphy, Governor of Mich. (July 2, 1938)
(on file with author) (“I sincerely believe that this is an infringement on the rights of our
state.”); Letter from Harold A. Otis to Frank Murphy, Governor of Mich. (July 4, 1938) (on
file with author) (“I firmly believe that the Federal Government has no right to perform a
legalized murder in this state . .. .”); Letter to Frank Murphy, Governor of Mich., (July 6,
1938) (on file with author) (“In the name of Mercy [sic] hold up this unconstitutional Barbaric
[sic] execution of Anthony Chebatoris . . . .”). See also Letter to Frank Murphy, Governor of
Mich. (July 7, 1938). (suggesting that the jurors in the Chebatoris case be tried for treason
against the State of Michigan) (all letters on file with the Bentley Historical Library, Univer-
sity of Michigan).

536. See THE NEW DEAL YEARS, supra note 21, at 510 (“The consensus regarding the prin-
cipal reason for Murphy’s defeat was that the voters had reacted negatively to his behavior
during the sit-down strikes . . . .”).

537. See id. at 516.
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that, should Murphy be defeated, he would be rewarded with another fed-
eral appointment.™*® Now it was time to make good on that promise.
Shortly after Election Day, Murphy wrote to Roosevelt to thank him for
all he had done in the ultimately unsuccessful attempt to get him re-
elected (“With the assurance of my everlasting gratitude for all that you
have done for me .. ..”), but also to subtly remind him of his promise
from more than two years before (“to reassure you of my undiminished
devotion to this cause and of my continued determination to fight for its
fulfillment™).*® The two met two days later to discuss Murphy’s fu-
ture.>** Murphy sent a follow-up letter three weeks later, further stroking
Roosevelt’s ego (“your courage and magnificent leadership”) and to
demonstrate his own usefulness to Roosevelt’s administration in carrying
the New Deal forward (“Trusting not to appear presumptuous, [ wish to
take the liberty of presenting a few suggestions . . . .”).>¥!

Several weeks later, Roosevelt nominated Murphy to be Attorney
General, surprising many, given that the job had been all but promised to
Robert H. Jackson.>** Just over a year later, Murphy was appointed to the
Supreme Court, where he served for nine years until his death in 1949.%4

B. The Relationship Between Murphy and Cummings

Murphy was also close friends with Homer Cummings, the powerful
and, at that time, longest-serving head of the Justice Department.>** While
this meant that Murphy had Cummings’ ear in the Chebatoris case, it also
meant that Murphy had to be careful not to burn bridges with Cummings,
for Murphy savored all the powerful Washington connections he could
maintain.

538. See Letter from Franklin D. Roosevelt, President of the U.S., to Frank Murphy, U.S.
High Comm’r to Phil., (Jan. 7, 1936) (on file with author) (“[E]ven if you should fail and this
Administration continues, your work would obviously be recognized.”).

539. See Letter from Frank Murphy, Governor of Mich., to Franklin D. Roosevelt, Presi-
dent of the U.S. (Nov. 11, 1938) (on file with author).

540. See THE NEW DEAL YEARS, supra note 21, at 528. When Murphy learned at that meet-
ing that the President had not seen the November 11 letter, Murphy anxiously wired Roose-
velt’s secretary to make sure that she show it to him. See Telegram from Frank Murphy, Gov-
ernor of Mich., to Marguerite Le Hand, secretary to President Franklin D. Roosevelt (Nov.
15, 1938) (on file with author).

541. See Letter from Frank Murphy, Governor of Mich., to Franklin D. Roosevelt, Presi-
dent of the U.S. (Dec. 2, 1938) (on file with author).

542. See HOWARD, supra note 435, at 180—81. Jackson, of course, succeeded Murphy as
Attorney General when Murphy was appointed to the Supreme Court, and then joined Murphy
on the Court. See id. at 181

543. See Wolfinger, supra note 27, at 398 n.30.

544. See U.S. Attorney General Homer S. Cummings, Address at the Book-Cadillac Hotel
1 (Oct. 27, 1936).
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An early indication of a growing friendship between Murphy and
Cummings is evident in a letter from the latter to the former in early 1933
congratulating him on his appointment as Governor-General of the Phil-
ippines,”® a position, it should be remembered, for which Cummings
himself was slated until the untimely death of Senator Walsh bumped
Cummings into the Attorney-Generalship.’*® Soon, Murphy was sending
Cummings news clippings about himself and copies of addresses he made
as Governor-General.>*’ By August of that year, Cummings was writing
Murphy things such as “[m]y mind often turns to you” and “[i]t is quite
natural that I should have a special interest in your welfare and I am happy
to know that you are making such a splendid record.”>*® In a letter the
next April, accompanied by more news clippings favorable to him, Mur-
phy both stroked Cummings’s ego and expressed his fealty to the New
Deal:

Your pithy and convincing addresses suggest to me the necessity for a
well organized unit of those close to the President to preach the gospel
of the New Deal and make reply to attacks to the numerous assaults
now being made against it. . . . No attacks should go unanswered.”*

By the Spring of 1935, the two were close enough friends that Mur-
phy stayed with the Attorney General and his wife when he visited Wash-
ington to discuss his possible run for Governor with Roosevelt.”>* Cum-
mings travelled to Michigan to campaign for Murphy days before
Election Day in 1936.>' When Joe Louis had his second bout with Max
Schmelling at Yankee Stadium on June 22, 1938——coincidentally, the

545. See Letter from Homer S. Cummings, U.S. Attorney General, to Frank Murphy, Gov-
ernor-Gen. of the Phil. (Apr. 21, 1933) (on file with the Bentley Historical Library, University
of Michigan).

546. See supra text accompanying notes 451-54.

547. See Homer S. Cummings Papers, Box 135 (on file with the Special Collections, Uni-
versity of Virginia Library).

548. See Letter from Homer S. Cummings, U.S. Attorney General, to Frank Murphy, Gov-
ernor-Gen. of the Phil. (Aug. 22, 1933) (on file with the Bentley Historical Library, University
of Michigan).

549. See Letter from Frank Murphy, Governor-Gen. of the Phil., to Homer S. Cummings,
U.S. Attorney Gen. (Apr. 2, 1934) (on file with the Special Collections, University of Virginia
Library).

550. See Letter from Frank Murphy, Governor-Gen. of the Phil. to Homer S. Cummings,
U.S. Attorney Gen. (May 14, 1935) (on file with the Special Collections, University of Vir-
ginia Library). (thanking Cummings and his wife for “the thoughtful hospitality of [their]
home”).

551. See generally U.S. Attorney General Homer S. Cummings, Address at the Book-Ca-
dillac Hotel (Oct. 27, 1936) (discussing Murphy’s achievements and leadership).
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same day Murphy interceded with Roosevelt on behalf of Chebatoris—
Murphy and Cummings sat together at ringside.>>>

At the same time, Murphy also needed to stay on Cummings’s good
side if he wanted one particular federal appointment that was a continuing
possibility in 1937 and 1938: Justice of the Supreme Court.?>* During that
time, three Justices—Willis Van Devanter, George Sutherland, and Ben-
jamin Cardozo—retired or died.™>* Each time, Murphy was mentioned as
a potential replacement.’> A Justice Department memo identifies Mur-
phy as among twenty-four potential nominees as early as May 29, 1937,
several days before Van Devanter retired.”>® A memo drafted in August
to Cummings from his underling, Joseph Keenan, continued to identify
Murphy as a potential replacement for Van Devanter.?>’ A similar memo,
dated Aug. 3, 1937, appears to have been prepared for Roosevelt, and it
contains Murphy’s name as well as fifty-four others.>® Lest one think
that Murphy’s placement as the fifth from last on a lengthy list suggests
that his nomination was not seriously considered at the time, the last four-
teen names on the list include six eventual appointees: Hugo Black, Felix
Frankfurter, Robert H. Jackson, Sherman Minton, Stanley Reed, and
Murphy.>*

552. See, e.g.,DAILY MIRROR, June 23, 1938, at 20-21 (showing a photo of Murphy and
Cummings seated together at fight); Diary entry of Homer S. Cummings, U.S. Attorney Gen.
(June 22, 1938) (on file with author); Letter from Gene Tunney, Am. Prof’l Boxer, to Homer
S. Cummings, U.S. Attorney Gen. (June 15, 1938) (on file with author). Sitting on the other
side of Murphy was former heavyweight boxing champion Gene Tunney, who was also good
friends with Cummings. See, e.g., Invoice to Homer S. Cummings, U.S. Attorney Gen. (June
17, 1937) (on file with author) (listing four cases of liquor sent by Tunney to Cummings);
Letter from Gene Tunney, Am. Prof’l Boxer, to Homer S. Cummings, U.S. Attorney Gen.
(May 25, 1936) (on file with author) (inviting Cummings to the first Louis/Schmelling fight);
Letter from Gene Tunney, Am. Prof’l Boxer, to Homer S. Cummings, U.S. Attorney Gen.
(June 8, 1936) (on file with the Special Collections, University of Virginia Library) (indicat-
ing that Tunney acted as Cummings’s alternate at Democratic National Convention that year).

553. See THE NEW DEAL YEARS, supra note 21, at 527.

554. Justice Van Devanter retired on June 2, 1937, Justice Sutherland retired on January
17, 1938, and Justice Cardozo died on July 9, 1938. See THE NEW DEAL YEARS, supra note
21, at 527; Willis Van Devanter, 1911-1937, Sup. CT. HIST. SOC’Y, https://supremecourthis-
tory.org/timeline devanter.html (last visited May 20, 2020).

555. See THE NEW DEAL YEARS, supra note 21, at 527.

556. See Justice Dep’t Memorandum (May 29, 1937) (on file with the Special Collections,
University of Virginia Library). Although the memo contains forty-seven names, twenty-three
are crossed off. It is unclear who crossed them off and when.

557. See Memorandum from Joseph Keenan to Homer S. Cummings, U.S. Attorney Gen.
(Aug. 12, 1937) (on file with the Special Collections, University of Virginia Library).

558. See Memorandum in re Supreme Court 2 (Aug. 3, 1937) (on file with author).

559. See id.; Supreme Court Nominations (Present-1789), SENATE.GOV, https://www.sen-
ate.gov/legislative/nominations/SupremeCourtNominations1 789present.htm  (last  visited
May 20, 2020).
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Judicial nominees, particularly to the Supreme Court, obviously had
to pass a litmus test: unconditional support for the New Deal. Memos in
Cummings’s files indicate that he closely followed the positions taken in
cases challenging the New Deal by appellate judges who were potential
Supreme Court nominees. An August 9, 1937 memo from Cummings to
Roosevelt discusses Judges Hucheson and Sibley of the Fifth Circuit,
both of whom appeared on a list of potential nominees drawn up six days
earlier.’®® A similar memo two days later to Cummings from an unknown
source discusses Court of Appeals Judge Evans, and district judges Stone
and Pollard, all of whom appear on the same list.’*! Indeed, even potential
nominees to district court judgeships underwent some scrutiny regarding
their fealty for the New Deal. For example, a memo from Roosevelt to
Cummings on June 4, 1937, indicates concerns regarding Congressman
Frank Kloeb of Ohio, a prospect for a district court judgeship.’**> The
memo indicates that Kloeb “[s]aid something against [the] Court Plan but
not violent,” and that Roosevelt wished to discuss the matter with Cum-
mings.’®® Roosevelt apparently was satisfied with Kloeb’s loyalty, and
Kloeb was nominated for the judgeship two weeks later.>**

Even after Black was appointed to fill Van Devanter’s seat, Mur-
phy’s name was bandied about in the press as a likely nominee for the
next open seat.’®® The day after Sutherland announced his retirement,
Murphy’s name popped up again as “perhaps as close a prototype to
[President] Roosevelt as there is in the country.”**® And the day after
Cardozo passed — two days after Chebatoris’s execution—one media
source named Murphy as one of seven potential appointees.’®’

Of course, Murphy was passed over again and was instead later ap-
pointed to succeed Cummings as Attorney General.’*® After Justice
Pierce Butler died in late 1939, Attorney General Murphy sent to

560. See Memorandum from Homer S. Cummings, U.S. Attorney Gen., to Franklin D.
Roosevelt, President of the U.S. (Aug. 9, 1937) (on file with the Special Collections, Univer-
sity of Virginia Library).

561. See Memorandum from Anonymous, to Homer S. Cummings, U.S. Attorney Gen.
(Aug. 11, 1937) (on file with the Special Collections, University of Virginia Library).

562. See Memorandum from Franklin D. Roosevelt, President of the U.S., to Homer S.
Cummings, U.S. Attorney Gen. (June 4, 1937) (on file with author).

563. See id.

564. See BICENTENNIAL COMM. OF THE JUDICIAL CONFERENCE OF THE U.S., HISTORY OF THE
SixTH CIRCUIT: A BICENTENNIAL PROJECT 155 (1976).

565. See, e.g., Paul Mallon, Murphy Chances in 1940 Slim, DETROIT TIMES, Nov. 4, 1937
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Roosevelt a list of fourteen potential nominees.’® In an accompanying
letter, Murphy described one characteristic of the ideal candidate in these
terms: “A liberal and open mind with respect to problems of government
in a modern democratic society, coupled with an intelligent understand-
ing of its structure and essential relationships and a profound faith in dem-
ocratic principles.”’° In subtly spelling out support for the New Deal as
a job requirement, Murphy perhaps was hinting, even if subconsciously,
at his own qualifications. Intended or not, Roosevelt took the hint and
nominated Frank Murphy four weeks later to be the 80th Justice of the
U.S. Supreme Court.*’!

Murphy’s response to the Chebatoris execution contrasts with his
conduct in a similar matter in 1943, once Murphy was safely ensconced
in a job featuring lifetime tenure. Max Stephan, a Detroit restauranteur,
had been convicted the previous year of treason, prosecuted by John Lehr
in a trial presided over by Judge Tuttle in the U.S. District Court for the
Eastern District of Michigan.>’? His crime was assisting a captured Nazi
pilot escape from a Canadian POW camp.’”* Judge Tuttle sentenced him
to hang.”’*

As the July 2, 1943 execution date approached, a number of people
urged Roosevelt to commute Stephan’s sentence.’’> One of them was Jus-
tice Murphy.®’® According to the Senate chaplain at the time, Murphy
“made a strong representation to the President in favor of clemency.””’”’
Sidney Fine agreed that “Murphy . . . interceded with President Roosevelt
to save Stephan from the gallows.”’® Stephan’s attorney stated that Mur-
phy had been “of inestimable aid . . . and . . . ha[d] done much more than
one would expect of a man in such a high place.””” Murphy in fact
“pleaded for commutation” to Roosevelt a number of times in the weeks
leading up to the scheduled execution.’®® For a sitting Supreme Court

569. See Letter from Frank Murphy, U.S. Attorney Gen., to Franklin D. Roosevelt, Presi-
dent of the U.S. 3 (Dec. 9, 1939) (on file with author).

570. Id. at 1.
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NAzis, ESPIONAGE, AND TREASON IN DETROIT 63 (2017).
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Justice, who could potentially hear a last minute appeal by Stephan, to
take such actions would be nearly unthinkable today. In any event, based
on his and other pleas, Roosevelt commuted Stephan’s sentence to life
imprisonment eight hours before the execution was to take place.’®!

In the end, Murphy’s conduct in the Chebatoris matter was perhaps
exemplary of two competing aspects of his character, as identified by
Fine. On the one hand, “he was influenced by conscience, idealism, reli-
gion, and a genuine compassion for the less fortunate among God’s crea-
tures.”>*? But on the other hand, these more positive qualities were put in
service of his outsized ego and ambitions: “Murphy was an egocentric
individual who had enormous confidence in himself and a profound be-
lief in his own destiny. Although Murphy was entirely sincere in his de-
sire to aid his fellowman, Fortune shrewdly observed that this ‘desire’
was ‘b(s)g}nd up with a psychological need for personal aggrandize-
ment.””

CONCLUSION

“It is the sort of thing which may some day serve as a precedent. It
is the sort of thing which may be examined and scrutinized and criti-
cized by someone.””%*

Anthony Chebatoris remained until just a few months ago the only
person in the 230-year history of the Republic ever to be executed by the
federal government for a crime committed in a non-death-penalty
State.’®* In that respect, the Chebatoris case remained unique for eighty-
two years. Yet, since 1993, it has silently “serve[d] as a precedent[,]” as
Judge Tuttle presciently predicted, for eighty cases in which a notice of
intent to seek the death penalty has been filed by the federal government
for crimes committed in non-death States.’®® In one sense, Chebatoris
seems like a novelty only because his fate was sealed on the cusp of a
dramatic reinvention of the federal government. On this view, the expan-
siveness of the federal government today seems commonplace and any
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582. THE NEW DEAL YEARS, supra note 21, at 288.

583. Id.
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U.S. Attorney, E. Dist. of Mich. 1 (Feb. 10, 1938) (on file with the Bentley Historical Library,
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585. See Warden & Lennard, supra note 6, at 230.
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federalism arguments in such a case seem quaint. Indeed, when Dustin
Honken was executed by the federal government on July 17, 2020, for a
crime committed in [owa, the relative novelty of this event was utterly
ignored,”®’ and his attorneys made no federalism arguments to prevent
his execution.’®

But on another view, Chebatoris is something of an exception that
proves the rule. Despite the expansion of the federal government, not an-
other similarly situated defendant was sentenced to death until 2002,
sixty-five years later.”® And none had been executed until just months
ago. Ironically, this return of the strange specter of the federal death pen-
alty in non-death States coincides with a serious re-thinking by scholars
and judges of the constitutional structure wrought by the New Deal
cases.’®” Perhaps, then, Chebatoris remains an object lesson, an exception
to a virtually unbroken 230-year tradition by which the federal govern-
ment has respected the choice of a State that rejects capital punishment.
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