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ABSTRACT

Product manufacturers have increasingly used proprietary soft-
ware and predatory design to prevent independent servicers from re-
pairing their products, forcing consumers to seek repairs through man-
ufacturer-authorized servicers, often at an inflated price. In response
to this, the Right to Repair Movement seeks to promote competition
within repairs aftermarkets to reduce costs, mitigate the environmental
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impacts of consumer waste, and increase the overall utility of con-
sumer goods. Right to repair advocates typically lobby for legislative
goals, but I argue that antitrust law, namely prohibitions on anticom-
petitive tying arrangements, can be a useful tool to achieve similar
goals in the absence of such legislation. I use the MacBook Pro laptop
as a case study to illustrate the law’s utility in this context. Further-
more, I argue that the leading Supreme Court case on aftermarket tie-
ins, Eastman Kodak Co. v. Image Technical Services, Inc., may be
worthy of revival despite its skeptics.

INTRODUCTION

Manufacturers of consumer goods have increasingly used embed-
ded software and predatory designs to prevent independent servicers
from repairing their products. These restraints on independent repair
force consumers to seek repairs directly from the manufacturer or
through authorized service networks, often at an inflated price. Faced
with such prices, it may then become cost-effective for consumers
simply to discard their equipment and purchase an upgraded model,
causing unnecessary waste. In response to these anticompetitive be-
haviors and their negative externalities, an insurgent Right to Repair
Movement has emerged, seeking to counter manufacturers’ attempts
at monopolizing repairs aftermarkets.!

This coalition movement, made up of a cross-section of consumer
advocates and independent service organizations, typically lobbies for
legislation that guarantees consumers’ right to self-repair or the right
to seek repairs at a servicer of one’s choosing.? Momentum has gained
in recent years, but the Right to Repair Movement also faces a coordi-
nated opposition of equipment manufacturers, tech firms, and trade
associations.? In 2021, right-to-repair bills were introduced in half of
all state legislatures, but none passed.* In 2022, two repair laws were

1. See generally Thorin Klosowski, What You Should Know About Right to Re-
pair, N.Y. TIMES (July 15, 2021), https://www.nytimes.com/wirecutter/blog/what-
is-right-to-repair/ (explaining the Right to Repair Movement).

2. See Leah Chan Grinvald & Ofer Tur-Sinai, The Right to Repair: Perspectives
from the United States, 31 AUSTL. INTELL. PROP. J. 98, 99 (2020).

3. See Chris Stanton, Do You Have the Right to Repair Your Phone?, N.Y.
MAG. (Dec. 30, 2022), https://nymag.com/intelligencer/2022/12/the-right-to-repair-
movements-biggest-battle.html.

4. See Elaine S. Povich, Colorado Enacts First ‘Right to Repair’ Law, But Only
for Wheelchairs, STATELINE (June 3, 2022, 12:00 AM),
https://www.pewtrusts.org/en/research-and-analysis/blogs/state-
line/2022/06/03/colorado-enacts-first-right-to-repair-law-but-only-for-wheelchairs.
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passed in Colorado and New York, but the former is tailored to one
product and the latter has broad categorical exceptions.’

Scholarly literature is divided over whether a right to repair
should be sought through legislative action.® Adding to this chorus, I
argue that another path towards advancing the right to repair is found
in antitrust law, namely prohibitions on anticompetitive tying arrange-
ments, effected through civil enforcement. Tying arrangements, also
known as tie-ins, are when a seller abuses their market power to con-
dition the sale of one product on the purchase of another.” Legal schol-
ars, practitioners, and consumer advocates have acknowledged the ev-
ident connections between the Right to Repair Movement and antitrust
law, since both are ultimately concerned with promoting market com-
petition.?

Through this Note, I intend to explore the relationship between
antitrust and the right to repair in-depth. To do so, I use Apple’s Mac-
Book Pro laptop as a case study to examine the utility of tying doc-
trines in the context of aftermarket repairs while underscoring the need
for increased enforcement. In Part I, I provide a brief overview of the
Right to Repair Movement’s history and policy goals. In Part II, I sur-
vey applicable tying doctrines in federal antitrust law. And in Part III,
I argue that the top case component of Apple’s more recent MacBook

5. 1d.; Keshia Clukey, NY Becomes First State With Electronics Right to Repair
Law, BLOOMBERG LAw (Dec. 29, 2022, 12:44 PM), https://news.bloomber-
glaw.com/us-law-week/ny-becomes-first-state-to-pass-electronics-right-to-repair-
law.

6. See Nicholas A. Mirr, Note, Defending the Right to Repair: An Argument for
Federal Legislation Guaranteeing the Right to Repair, 105 IowA L. REV. 2393, 2396
(2020); Jared A. Mark, Note, Realizing a New Right: The Right to Repair at the
Federal Stage, 23 N.C. J.L. & TECH. 382, 388 (2021) (arguing for congressional
reinforcement of executive action); Leah Chan Grinvald & Ofer Tur-Sinai, Intellec-
tual Property Law and the Right to Repair, 88 FORDHAM L. REV. 63, 70 (2019)
(identifying instances where intellectual property rights may conflict with repair leg-
islation, but ultimately arguing that IP law should accommodate the right to repair);
Emily G. Brown, Note, Time To Pull the Plug? Empowering Consumers To Make
End-of-Life Decisions for Electronic Devices Through Eco-Labels and Right to Re-
pair, 2020 U. ILL. J.L. TECH. & POL’Y 227, 229 (2020) (noting the advantages of
updated product labeling standards over repair legislation to reduce consumer
waste); Marissa MacAneney, Note, If It Is Broken, You Should Not Fix It: The Threat
Fair Repair Legislation Poses to the Manufacturer and the Consumer, 92 ST. JOHN’S
L. REV. 331, 355-56 (2018) (arguing that industry self-regulation is more efficient
than overly broad legislation).

7. E.g., N. Pac. Ry. Co. v. United States, 356 U.S. 1, 5-6 (1958).

8. E.g., Anti-Trust, THE REPAIR ASS’N, https://www.repair.org/anti-trust (last
visited Oct. 4, 2023) (“[M]ost anti-trust actions [related to repair] involve . . . tying
agreements, exclusive dealings, and price discrimination.”).
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Pro models represents an anticompetitive tie-in which restrains com-
petition in the aftermarket for replacement parts.

I. THE RIGHT TO REPAIR MOVEMENT

A. The Movement’s Goals

The Right to Repair Movement is a decentralized movement
which advocates for the increased repairability of consumer goods,
from headphones and coffee machines to agricultural equipment and
medical devices. The movement is conceptually premised on the right
of consumers to exercise control over goods they have purchased with-
out undue interference from the manufacturer.’ In other words, if you
own it, you should be able to fix it too—or at least decide who will fix
it for you. The movement is comprised of a broad coalition of con-
sumer advocates, independent service organizations, repair techni-
cians, small businesses, environmentalists, agricultural workers, disa-
bility rights advocates, and others, all of whom have different but
complementary reasons to lobby for similar policy objectives under
the repair banner.'”

In practice, the right to repair takes many forms. It is perhaps best
understood, then, in contrast with its conceptual opposite, planned ob-
solescence. To propel consumption even during periods of economic
downturn, manufacturers chose to build obsolescence into their prod-
ucts.!! The phenomenon gained a foothold in the automotive industry
a hundred years ago.'? Originally, it involved updated stylings to in-
duce consumer demand for products that would be considered “better”
solely by virtue of their novelty. But soon, obsolescence also became
a feature of industrial design.'?

Planned obsolescence can be accomplished through several
means.'* The most straightforward method is to incorporate physical
restrictions into a product’s design which impair the ability to open the
device or remove its component parts. This may be done by welding
parts together or using highly specialized parts that require unique

9. See Stanton, supra note 3.

10. See Grinvald & Tur-Sinai, supra note 2, at 99.

11. See generally GILES SLADE, MADE TO BREAK: TECHNOLOGY AND
OBSOLESCENCE IN AMERICA (2006) (surveying the history of planned obsolescence
in the American economy).

12. Id. at 4-5.

13. Id.

14. For a detailed overview, see U.S. FED. TRADE COMM’N, NIXING THE FIX:
AN FTC REPORT TO CONGRESS ON REPAIR RESTRICTIONS 17-24 (2021).
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tools.!> Another common strategy is to limit the availability of parts,
manuals, and tools by providing them only to authorized servicers,
creating an artificial shortage in the market.'® Moving into the twenty-
first century, software locks, digital rights management tools, and
technological protection measures can be used to ensure that con-
sumer-electronics repairs can only be performed by authorized ser-
vicers.!” By making repairs difficult, if not impossible, for independ-
ent servicers, manufacturers can monopolize the market for repair
parts and services, either to raise prices or to encourage upgrade pur-
chases.!®

The Right to Repair Movement aims to prevent these very harms
by advocating for equal access to tools and information, among other
goals. For example, the Repair Association, a prominent repair advo-
cacy group, lists its policy objectives as follows: making manuals,
schematics, diagrams, diagnostic tools, and machine code publicly ac-
cessible; making service parts and tools available to independent ser-
vicers at non-discriminatory pricing; legalizing device unlocking to
allow modification and custom software installation; and integrating
repairability into product design practices.!® This list is not exhaustive,
but it represents central pillars of repair advocacy.

B. Recent Developments

The Right to Repair Movement has gained considerable momen-
tum in recent years. In 2021, right-to-repair bills were introduced in
more than half of all state legislatures, but none passed.?’ In 2022,
Colorado became the first state to pass right-to-repair legislation spe-
cifically for powered wheelchairs.?! New York also became the first
state to enact a right-to-repair law for consumer electronics which re-
quires manufacturers to make diagnostic and repair information rea-
sonably available. However, there are carve-outs for motor vehicles,
medical devices, and industrial offroad equipment.??

15. Id. at 18.

16. Id. at 18-109.

17. Id. at 23.

18. See John Harris, Planned Obsolescence: The Outrage of Our Electronic
Waste Mountain, THE GUARDIAN (Apr. 15, 2020, 1:00 PM), https://www.theguard-
ian.com/technology/2020/apr/15/the-right-to-repair-planned-obsolescence-elec-
tronic-waste-mountain.

19. Policy Objectives, THE REPAIR ASS’N, https://www.repair.org/policy (last
visited Oct. 4, 2023).

20. Povich, supra note 4.

21. Id.

22. Clukey, supra note 5.
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In addition to state legislatures, the federal government has taken
interest in Right to Repair issues. In July 2019, the Federal Trade
Commission held a workshop on repair restrictions.?* In response to
that workshop, Congress directed the FTC to a submit a report on “an-
ticompetitive practices related to repair markets” along with policy
recommendations.?* That report was submitted in May 2021.25 Two
months later, President Biden signed a wide-ranging executive order
to promote competition that instructed the FTC to draft regulations
addressing “unfair anticompetitive restrictions on third-party repair or
self-repair of items, such as the restrictions imposed by powerful man-
ufacturers that prevent farmers from repairing their own equipment.”?®

II. TYING PROHIBITIONS IN FEDERAL ANTITRUST LAW

A. Elements of an Illegal Tie-in

A tying arrangement, or tie-in, is when a seller conditions the sale
of one product, the “tying” product, on the purchase of another, the
“tied” product.?” Such arrangements may be created between goods,
services, or both. Because a product can almost always be broken
down into component parts, the law’s prohibition is limited in scope.?®
Similarly, tie-ins are not necessarily harmful; it may be economically
efficient for goods or services to be sold together.?® Instead, the law is

23. Nixing the Fix: A Workshop on Repair Restrictions, U.S. FED. TRADE
CoMM’N, https://www.ftc.gov/news-events/events/2019/07/nixing-fix-workshop-
repair-restrictions (last visited Oct. 4, 2023).

24. H.R. REP. NoO. 116-456, at 67 (2020).

25. See FTC, supra note 14.

26. Exec. Order No. 14,036, 86 Fed. Reg. 36,987, 36,992 (July 9, 2021). For an
in-depth discussion of the executive order, see generally Herbert Hovenkamp, Pres-
ident Biden’s Executive Order on Competition: An Antitrust Analysis, 64 ARIZ. L.
REV. 383 (2022). The reference to the agricultural sector reflects ongoing concern
about the manufacturer John Deere’s use of proprietary software in its tractors and
other equipment. In January 2023, the company signed a memorandum of under-
standing with the American Farm Bureau Federation addressing repair issues. See
Patience Haggin, Deere to Allow Farmers to Repair Their Own Equipment, WALL
ST. J., https://www.wsj.com/articles/deere-to-allow-farmers-to-repair-their-own-
equipment-11673228580 (last updated Jan. 8, 2023, 10:53 PM).

27. E.g., N. Pac. Ry. Co. v. United States, 356 U.S. 1, 5-6 (1958) (“[A] tying
arrangement may be defined as an agreement by a party to sell one product but only
on the condition that the buyer also purchases a different (or tied) product, or at least
agrees that he will not purchase that product from any other supplier.”).

28. HERBERT HOVENKAMP, FEDERAL ANTITRUST POLICY: THE LAW OF
COMPETITION AND ITS PRACTICE 519 (6th ed. 2020).

29. Id.
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concerned with identifying tie-ins that harm competition.*? These tie-
ins may violate Sections 1 or 2 of the Sherman Act, Section 3 of the
Clayton Act, or Section 5 of the FTC Act under different burdens of
proof as to their anticompetitive effects.?!

The Supreme Court has never provided its own test for an illegal
tie-in. Instead, the courts of appeals have developed their own formu-
lations using different combinations of the same overall require-
ments.’? For example, under the Second Circuit’s five-part test, a
plaintiff must show that: (1) “the sale of one product (the tying prod-
uct) is conditioned on the purchase of a separate product (the tied prod-
uct);” (2) “the seller uses actual coercion to force buyers to purchase
the tied product;” (3) “the seller has sufficient economic power in the
tying product market to coerce purchasers into buying the tied prod-
uct;” (4) “the tie-in has anticompetitive effects in the tied market;” and
(5) “a not insubstantial amount of interstate commerce is involved in
the tied market.”*3

B. The Demise of Per Se Illegality

Tie-ins were originally considered per se violations of federal an-
titrust laws. If the seller had sufficient economic power to injure com-
petition in the tied product market, then no fact-finding was necessary
to show economic harm.3* Furthermore, a seller could not rebut by
arguing that the tie-in reduced costs or promoted competition.’*> How-
ever, the ambiguity of the “anticompetitive effects” element led to
considerable variation among the courts in the law’s application. Some
will allow a broad inquiry into a tie-in’s economic harms, while others
will equate these effects with coercion or competitive injury.3¢

The courts’ increased willingness to examine the effects of tie-ins
has led to an apparent contradiction, because the purpose of a per se
rule is to avoid the effort and expense of that very type of individual-
ized inquiry.’” Thus, the tie-in’s status as a per se violation has

30. See id. at 519-20.

31. See id. at 517-18; see also 15 U.S.C. §§ 1-2 (Sherman Act Sections 1 and
2); 15 U.S.C. § 14 (Clayton Act Section 3); 15 U.S.C. § 45 (FTC Act Section 5).

32. HOVENKAMP, supra note 28, at 517-18.

33. Kaufman v. Time Warner, 836 F.3d 137, 141 (2d Cir. 2016).

34. See, e.g., N. Pac. Ry. Co., 356 U.S. at 6.

35. See, e.g., Int’l Salt Co. v. United States, 332 U.S. 392, 396-97 (1947).

36. HOVENKAMP, supra note 28, at 518.

37. Id.
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significantly eroded, and the Supreme Court has gradually adopted a
more scrupulous form of analysis that incorporates the rule of rea-
son.

The trend towards increased judicial scrutiny culminated in Jef-
ferson Parish Hospital District No. 2 v. Hyde.*® At issue was an ex-
clusive contract for a hospital’s anesthesiology services.*® An anesthe-
siologist who was denied admission to the hospital’s staff because he
was not employed by the supplier challenged the contract, arguing that
the hospital had tied the supplier’s services to its operating rooms.*!
While the Supreme Court found that the hospital had, in fact, tied the
two services together (i.e., that they were not offered as a single, com-
prehensive service which included anesthesia), the Court held that the
arrangement was not illegal per se because the hospital lacked suffi-
cient market power to coerce consumers in the regional medical-ser-
vices market.*?> (The Court also held that the arrangement was lawful
under the rule of reason.)*

Through this framing of market power, the Court modified the
per se rule by predicating it on the probability of anticompetitive co-
ercion in the tied product market.* “Per se condemnation—condem-
nation without inquiry into actual market conditions—is only appro-
priate if the existence of forcing is probable. Thus, application of the
per se rule focuses on the probability of anticompetitive conse-
quences.”* Note the inconsistency of this statement, which effectively
says a court should engage in economic analysis to determine whether
it ought to apply a per se rule and avoid further economic analysis.
This contradiction is likely why Justice O’Connor, in concurrence,
called to abandon the per se rule altogether in favor of the rule of rea-
son.*® The consequence of the per se rule in Jefferson Parish, she ar-
gued, is to unjustifiably prohibit the seller from arguing for a tie-in’s
procompetitive effects.*’

Regardless, Jefferson Parish’s significance lies in its emphasis on
market power. This power, the Court noted, is the “essential

38. See id.

39. Jefferson Parish Hosp. Dist. No. 2 v. Hyde, 466 U.S. 2 (1984).
40. Id. at 4-5.

41. Id. at 5.

42. Id. at 24-25, 28-29.

43. Id. at 29-30.

44. Jefferson Parish, 466 U.S. at 15-16.

45. 1d.

46. Id. at 35 (O’Connor, J., concurring).

47. Id. at 34-35 (O’Connor, J., concurring).
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characteristic” of an illegal tie-in, because the seller’s exploitation of
its market power “force[s] the buyer into the purchase of a tied product
that the buyer either did not want at all, or might have preferred to
purchase elsewhere on different terms.”*® Previous decisions spoke in
broad terms about a firm’s “market dominance” or limited the scope
of market power to “the ability of a single seller to raise price and
restrict output.”*® Now, the Court defined market power as the power
“to force a purchaser to do something that he would not do in a com-
petitive market,” effectively equating it with coercion.*”

Subsequent decisions have honed the Court’s definition of market
power. Most notably, in //linois Tool Works Inc. v. Independent Ink,
Inc., the Court held that a patent for the tying product does not instill
in the seller a presumption of market power.’! Previously, the Court
extended this presumption because the buyer was unable to purchase
the product from another seller.? However, Illinois Tool Works par-
tially abrogated these cases, and a plaintiff must now prove that a de-
fendant possesses market power in the tying product market.>

C. Kodak & Aftermarket Tie-ins

So far, in surveying the development of tying doctrines, we have
examined products from discrete markets, even if those markets are
sufficiently related to encourage tying or bundling. Next, we turn to
aftermarkets—those accessed through the purchase of a product—
which are the domain of the Right to Repair Movement. A familiar
example of an aftermarket would be a pre-installed app store on a
smartphone. Consumers may purchase apps to download to their
phones, but they may only access this market after having already pur-
chased the phone. These derivative markets raise novel issues when
assessing a seller’s market power in tying claims.

The Supreme Court had the occasion to consider tie-ins within
aftermarkets in Eastman Kodak Co. v. Image Technical Services,
Inc>* Kodak, of film photography fame, manufactured and sold

48. Id. at 12.

49. See Fortner Enters., Inc. v. U.S. Steel Corp., 394 U.S. 495, 503 (1969); see
also Times-Picayune Publ’g Co. v. United States, 345 U.S. 594, 608 (1953); Int’l
Salt Co. v. United States, 332 U.S. 392, 395-96 (1947).

50. Jefferson Parish, 466 U.S. at 13—14.

51. Tll. Tool Works Inc. v. Indep. Ink, Inc., 547 U.S. 28, 31 (2006).

52. Jefferson Parish, 466 U.S. at 16.

53. 1ll. Tool Works, 547 U.S. at 46.

54. Eastman Kodak Co. v. Image Tech. Servs., Inc., 504 U.S. 451, 454-55
(1992).
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commercial photocopiers and micrographic equipment.>® In addition
to equipment sales, Kodak also sold repair parts and services for these
machines. Some repair parts were made by Kodak and the rest were
made by other manufacturers.’® In the 1980s, several independent ser-
vice organizations began repairing Kodak equipment at a substantially
lower price than Kodak. To do so, the independent servicers kept an
inventory of repair parts that were purchased from Kodak or the orig-
inal manufacturers.”’

In 1985, Kodak implemented a policy of selling replacement
parts only to customers who would either use Kodak’s repair services
or repair their own machines.’® Kodak also sought to limit the inde-
pendent servicers’ access to its parts. It formed an agreement with the
manufacturers that prohibited them from selling Kodak-fitting parts to
anyone other than Kodak, and it further restricted the availability of
used machines.’® Consequently, many of the independent servicers
lost substantial revenue and even shut down, causing their customers
to switch to Kodak’s repair services.®

The independent servicers filed suit against Kodak, alleging it
had unlawfully tied its repairs services to the sale of replacement
parts.%! The district court granted summary judgment for Kodak.%% At
issue on appeal was whether, as a matter of law, competition in a pri-
mary market precludes a finding of market power in derivative after-
markets.®® Kodak argued that even if it possessed a monopoly share
of the parts aftermarket, it lacked market power over those products
because it did not have power in the preceding market for the original
equipment.** By extension, Kodak could not raise prices for

55. Id. at 456.

56. Id. at 457.

57. Id. at 458.

58. Id. at 458.

59. Kodak, 504 U.S. at 458.

60. Id.

61. Id. at 459. Specifically, the claims were brought under Sections 1 and 2 of
the Sherman Act. It should be noted that in this case the tying products are the re-
placement parts to which Kodak tied its repair services. Both are situated within the
aftermarket stemming from the sale of Kodak’s photocopiers and micrographic
equipment. The independent servicers did not allege that Kodak tied its replacement
parts or services to the original equipment. /d.

62. Kodak, 504 U.S. at 459.

63. Id. at 454.

64. Id. at 465. Kodak’s share of the equipment market was estimated at 30%.
Transcript of Oral Argument at 5253, Eastman Kodak Co. v. Image Tech. Servs.,
Inc., 504 U.S. 451 (1992) (No. 90-1029). However, Kodak’s share of the repair parts
market was unclear and highly disputed. /d. at 31-32. The Court found that the
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aftermarket parts and services, because any increase in profits would
be offset by a corresponding loss in equipment sales as consumers
went to other sellers with lower service costs.%> In other words, there
was cross-elasticity of demand in the original equipment market.%® The
Supreme Court disagreed with Kodak’s theory. In a six—three deci-
sion, the Court based its reasoning on the significant costs associated
with gathering information and switching servicers. Together, these
factors “create a less responsive connection between service and parts
prices and equipment sales.”®’

In the first instance, repair information such as price, quality,
availability, and cost is often difficult to obtain at the time of purchase,
and it frequently changes over the lifetime of the product.®® Competi-
tors don’t always provide the information necessary for an informed
consumer to compare products between sellers, and many consumers
choose not to inquire into repair costs at all.®* The information gap
between “knowledgeable” and “unsophisticated” consumers then cre-
ates an opportunity for price discrimination—which the Court found
Kodak had already done by selling parts to self-service customers but
refusing to sell to those who wanted an independent servicer.”

As for the cost of switching repair servicers, the Court recognized
that purchasers who are already “locked in” will tolerate a certain level
of price increases before they change brands.”! Thus, a seller can
“maintain supracompetitive prices in the aftermarket if the switching
costs [are] high” compared to a service-price increase.”> Additionally,
a seller can price discriminate between locked-in purchasers and pro-
spective customers since it can charge a new customer below the prod-
uct’s marginal cost and subsequently recoup that loss through repair
services.”

The Court’s holding surprised many because of its significant de-
parture from previous tying cases in which market power serves as a

servicers’ evidence that Kodak controlled nearly 100% of the parts market was suf-
ficient to survive summary judgment. Kodak, 504 U.S. at 481.

65. Kodak, 504 U.S. at 465-66.

66. Id. at 469.

67. Id. at 473.

68. Id. at 473-74.

69. Id. at 474-75.

70. Kodak, 504 U.S. at 475-76.

71. Id. at 476.

72. 1d.

73. 1d. at 476-77.



286 Syracuse Law Review [Vol. 74:1]

protective threshold for judicial scrutiny.”* Given the controversy,
scholarly appraisals have seriously questioned Kodak’s holding.”
Nevertheless, Kodak opened the door to more creative applications of
tying doctrines within aftermarkets. Most notably, circuit courts have
increasingly recognized “negative” tie-ins, where the coercive effect
comes from a seller’s conditioning the sale of a product on the buyer’s
agreement not to purchase another product from a competitor.’® Relat-
edly, courts have acknowledged that the seller’s coercion need not be
explicit, giving rise to implicit tying claims.”” Finally, the Ninth Cir-
cuit has recognized the possibility of “technological” ties in which the
functional relationship between products forecloses competition.’®

III. A “Top CASE” STUDY: APPLE’S MACBOOK PRO

Amidst a rising tide of antitrust scrutiny against Big Tech firms
in the U.S. and elsewhere, Apple introduced a self-service repair pro-
gram in 2021.7° As part of the program, Apple began publishing repair
manuals for certain products and making replacement parts and tools
available for purchase online. In many ways, this represents progress
for the Right to Repair Movement. But one product, the MacBook Pro,
stands out for its hostility to independent repair despite its inclusion in
Apple’s program.

74. See Carl Shapiro, Aftermarkets and Consumer Welfare: Making Sense of
Kodak, 63 ANTITRUST L.J. 483, 484 (1995); Lawrence T. Festa, III, Comment, East-
man Kodak Co. v. Image Technical Services, Inc.. The Decline and Fall of the Chi-
cago Empire?, 68 NOTRE DAME L. REV. 619, 622-25 (1993).

75. See, e.g., David Walchak, Reconsidering Kodak: The Cost of Aftermarket
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At issue is the battery component of Apple’s MacBook Pro laptop
which, over time, has been progressively incorporated into other com-
ponent parts such as to render them inseparable. Thus, when it comes
time to replace the battery, an independent technician or a self-repair
consumer must purchase other undamaged parts with it—parts they
would not have purchased but for their attachment to the battery. How-
ever, if a consumer goes directly to Apple for a new battery, they do
not have to purchase the additional parts, and the price of battery re-
placement is significantly lower compared to the self-repair program.
Given Apple’s ability to exploit the laptop’s design, I argue that this
constitutes a de facto anticompetitive tie-in since Apple can raise com-
petitors’ costs to disincentivize independent repair.°

What distinguishes the MacBook Pro is that Apple is using dif-
ferent means to reach the same ends that were alleged in Kodak: re-
straining competition on the merits in the repairs aftermarket through
high switching costs. In this sense, the MacBook Pro is like a film
negative of the Kodak case, and shining a light on—or rather,
through—it will reveal the exact anticompetitive harm for which the
Supreme Court expressed its concern. The discussion below is meant
to illuminate the applicability of Kodak’s tying doctrines in the right-
to-repair context as well as the need for greater enforcement, lest these
tie-ins become more commonplace.

A. Apple’s Business Model & the MacBook Pro’s Design

The MacBook Pro serves as a useful case study because the spe-
cific tie-in alleged here is part and parcel with Apple’s business model.
Since the early aughts, Apple has focused on building and growing a
thoroughly integrated digital ecosystem that locks in consumers
through high switching penalties, both in financial and informational
terms.®! “In short, the Apple business model is designed to drive con-
sumers into its ecosystem and then hold them there, which has been
hugely successful to date and allowed Apple to wield enormous power
in the end-to-end supply chain.”®? After attracting consumers to its

80. I remain agnostic as to whether it may be ultimately characterized as an ex-
plicit, negative, implicit, or technological tie-in. There are plausible arguments for
each.
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unique retail experience, Apple may then use them as leverage to
maintain high price points over low-cost manufacturing.®’

This corporate strategy stands in contrast with Apple’s early days.
For example, in the late 1970s, Apple allowed outside companies to
enhance the base model of its Apple II personal computer with spe-
cialized software and hardware components.®* And later, in the 1990s,
Apple began using Intel processors so that users could simultaneously
run Mac and Windows operating systems.®® The digital ecosystem
model truly began in 2003 with the joint introduction of the third-gen-
eration iPod and the iTunes music store, which instigated a “dramatic
ascent” in Apple’s share price.3® Apple captured these profits by inte-
grating the user interfaces of the iPod, iTunes software, and the iTunes
music store, all while using its digital rights management system to
keep users and their data within the platform.’’

The MacBook Pro is a higher-end model in Apple’s lineup of lap-
top computers. As opposed to the less expensive MacBook Air mod-
els, the Pro is marketed toward consumers who require more pro-
cessing power than the Air. Apple first introduced the MacBook Pro
in 2006, and early models had a user-removable battery.®® Then, in
early 2009, Apple announced a seventeen-inch MacBook Pro model
which included a built-in lithium polymer battery.3® Within months of
that announcement, Apple decided that all Pro models would include
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the non-user-removable battery.”® (The MacBook Auir still retains a re-
movable battery.)’!

The MacBook Pro’s design was overhauled in 2012 with the in-
troduction of the Retina Display model. Whereas the built-in batteries
had previously been screwed into place, Apple began gluing the bat-
teries in.”> At the same time, the battery was also subsumed into the
“top case” component, in which the battery is attached to several other
parts.”® 2021 models saw a notable improvement where Apple
swapped the adhesive material, perhaps in a tacit concession to repair
advocates. Instead of directly applying glue between the battery and
the rest of the top case, Apple inserted stretch-release pull tabs that
allow for easier removal.®* But even with this change, the question
remains as to who it is intended to benefit—independent servicers or
Apple’s own technicians? (The change to pull tabs was only brought
to light through a device teardown published by the independent repair
site iFixit.)*> Apple has outwardly maintained that “batteries must be
replaced with the top case assembly,” that “the battery alone is not a
replaceable part,” and that “batteries should not be separated from the
top case assembly for any reason ¢ Apple’s justification for not per-
mitting technicians to remove the battery is due to the risk of fire or
injury from puncturing it.%’

90. See Press Release, Apple Inc., Apple Updates MacBook Pro Family with
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93. See How to Replace the Battery in the 15-inch MacBook Pro,
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In 2021 models, the top case is comprised of the battery and five
other components including the battery management unit board, the
keyboard, the keyboard flex cable, the microphone, and the speakers.®
To replace a battery, independent servicers are instructed to remove a
total of fourteen parts to separate the top case before being told that
they cannot remove the battery itself: “The battery is part of the top
case. Don’t attempt to remove the battery from the top case.”” Instead,
the entire top case must be returned to Apple for replacement.'?

These design features have drawn much criticism and have con-
tributed to the perception that the MacBook Pro’s overall repairability
is unnecessarily difficult.'”! For example, the product specifications
archive EveryMac.com noted that the inflated price of battery repair
by third-party technicians “would not be cost-effective” and described
the need “to throw away parts that work properly just to replace the
battery” as “[f]oolishly wasteful.”'%? Furthermore, the site questioned
the use of adhesives since MacBook Air batteries are screwed into the
case: “Consequently, as the . . . MacBook Pro is thicker than the Mac-
Book Air models, it is not particularly believable that it was necessary
to create a glued in place battery design as a ‘thinness’ requirement for
the Retina models, either.”!% In another instance, iFixit, which assigns
consumer electronics a repairability score between zero and ten points,
has never given the MacBook Pro a score higher than two since the
introduction of the Retina Display model, whereas preceding models
got up to seven points.'%
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B. The Top Case Component: One Product, or Multiple?

It may be said that the top case component is really one part and
that, consequently, there is no tie-in to speak of because two products
are not being sold together. However, such an interpretation is contra-
dicted by both the facts and the law. Apple implicitly concedes that
the top case is made up of discrete parts because they are willing to
replace the battery individually if service is purchased directly through
them. Moreover, the demand for replacement batteries is qualitatively
different from the demand for any other parts included in the top
case—or the entire laptop, for that matter.

As the Supreme Court noted in both Jefferson Parish and Kodak,
whether two products are truly distinct depends not on their functional
relationship but the character of their demand.'> For MacBook Pros,
as with all laptops, the demand for replacement batteries differs from
that for other top case parts due to the natural degradation of lithium
batteries.

Battery replacement is pretty much the only guaranteed Mac-
Book repair. Even if you never use the laptop, you’ll still need
to replace the battery due to natural degradation. Every other
component is subject to environment and use—how many
times have you spilled your iced tea? Dinged the case? Stepped
on the USB-C charging cable . . . ? Those factors will change

what repairs you’ll need, but battery replacement is inevita-
ble.!06

The inevitability of battery replacement is ripe for exploitation
because demand for batteries arises more frequently than other parts.
Even still, in cases where demand for batteries and other parts may
coincide, the damage is probably so extensive, and the replacement
costs so great, that a consumer is more likely to replace the entire lap-
top.

The fact that two products are functionally linked does not relieve
the seller from antitrust scrutiny, and courts have even found tie-ins
where functionally linked products are useless without each other.'%’
“In fact, in some situations the functional link between the two items
may enable the seller to maximize its monopoly return on the tying
item as a means of charging a higher rent or purchase price to a larger
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user of the tying item.”'%® While the “larger user” referred to here is
typically a commercial purchaser, Apple may still take similar ad-
vantage of individuals because the MacBook Pro, as a higher-end
model, is marketed towards professionals and upmarket consumers
who can withstand greater price increases than downmarket consum-
ers who will opt for the more economical MacBook Air.

C. Apple’s Market Power

Apple became the first U.S. company to be valued at $1 trillion
in 2018, at $2 trillion in 2020, and at $3 trillion in 2022.'% Notwith-
standing legal definitions of market power, it is impossible to deny
Apple’s de facto market power as a tech giant. But the bulk of their
profits come from the iPhone, which represented 52.1% of net sales in
2022.'1° Mac computers represented just 10.2%.!'! But Apple’s busi-
ness strategy towards MacBooks isn’t to dominate the market through
output, but to target the most profitable strata. In 2016, Mac computers
represented only 7% of global PC shipments but captured over 60%
of total profits.!'? Under Kodak, Apple’s relatively small share of the
laptop market does not preclude the possibility of market power in af-
termarkets.

For our purposes, the law defines market power in aftermarkets
more narrowly: the seller must have “appreciable economic power” in
the tying product market and the arrangement must affect a substantial
volume of commerce in the tied market.!'3 The Ninth Circuit has pro-
vided an apt summary of the relevant market identified in Kodak.

The antitrust plaintiffs in Eastman Kodak . . . alleged market

power only in a submarket consisting of those customers that
had already purchased Kodak-brand equipment and that
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needed replacement parts and services for that particular
equipment. The antitrust theory was that Kodak was engaging
in illegal practices to prevent independent service companies
from competing with Kodak in the aftermarket for service of
Kodak-brand equipment. Owners of Kodak-brand equipment,
the plaintiffs alleged, were forced to purchase replacement
parts and services only from the Kodak corporation.''

Following Kodak’s logic, the relevant market in our case would
be the aftermarket for replacement batteries, namely the submarket of
consumers who have purchased a MacBook Pro and are seeking Ap-
ple-brand replacement batteries. Apple necessarily has appreciable
economic power over replacement batteries because it is the principal
seller.

We ought to restrict the market to this subgroup because Apple
presumes that a consumer has already purchased a MacBook Pro from
them. For purchasers going directly to Apple, the company’s website
has a feature which provides price estimates for different repair ser-
vices.!!> For self-servicers and independent servicers using Apple’s
Self Service Repair Store, Apple does not publicize inventory or prices
for its repair parts. Instead, to obtain this information, a consumer must
enter their device’s serial number to access the online parts aftermar-
ket.!'® Even the most diligent consumer who always takes repair costs
into account when deciding which laptop to buy would not come
across this information through an official channel. So, for the average
consumer, checking Apple’s website for a price quote would give the
false impression that battery replacement costs the same between the
Apple Store and the self-service repair program. This has led tech re-
porters to gather these figures and publish them on their own plat-
forms.!”
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D. Anticompetitive Effects

So how does this affect consumers, and what does Apple’s pric-
ing scheme really look like? For 2021 MacBook Pro models, an out-
of-warranty battery replacement purchased directly from Apple will
cost $249.1'% However, a top case replacement (which includes the
battery) for the same laptops purchased through Apple’s self-service
repair program will cost $527.12 for the fourteen-inch model and
$615.12 for the sixteen-inch model.!'® Apple does not supply individ-
ual batteries to third parties through the self-service repair program.'2°
This represents a price increase of 165% to 209%, respectively, before
an $88 rebate is applied for returning the broken top case.

The practical effect of this tying arrangement is to disincentivize
independent repair by significantly undercutting the price for parts. As
noted above, this model interestingly contradicts the “typical” tie-in
while reaching similar results. In the Kodak case, Kodak refused to
supply parts to independent servicers, and plaintiffs alleged that it tied
repair services to its products to raise prices to supracompetitive lev-
els. Here, Apple is supplying parts to independent servicers and tying
only repair goods so that those technicians’ prices are raised. But with
such a stark price increase because of additional (and unnecessary)
parts, it will almost always be more cost-effective for consumers to
purchase battery replacements through Apple.

This outcome is akin to the phenomenon in antitrust law known
as “raising rivals’ costs,” which may be achieved through tying in
some instances.'?! This concept has been useful to determine whether
vertical restraints have anticompetitive effects. It requires that the
challenged firm’s conduct “unavoidably and significantly” increased
competitor’s costs and that the raising of rivals’ costs enabled the firm
to raise prices above the competitive level.'??> “Under the [raising ri-
vals’ costs] paradigm, a monopolist may adopt an anticompetitive
strategy, not to drive its competitors out of the market entirely, but
instead to make that competitor’s production or distribution more
costly, thereby creating a price umbrella under which the strategizing
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firm can raise its prices.”'>> We have already seen how, by tying the
battery with other top case components, Apple has raised independent
servicers’ prices. And as for Apple’s raising its own prices for replace-
ment batteries, Apple announced price increases for out-of-warranty
battery replacements across all products beginning March 2023, less
than two years since it rolled out the self-service program.'?*

Although Apple’s tying arrangement differs from the facts in Ko-
dak, that does not necessarily mean it is outside its reach. As the Court
noted in declining to presume that Kodak lacked market power based
solely on the pleadings, “[l]egal presumptions that rest on formalistic
distinctions rather than actual market realities are generally disfavored
in antitrust law. This Court has preferred to resolve antitrust claims on
a case-by-case basis, focusing on the particular facts disclosed by the
record.”'?® Even just from publicly available information we can ob-
serve the harm proscribed by Kodak: restraining competition through
high switching costs imposed on consumers seeking independent re-
pair, achieved through coercive tying arrangements within the after-
market for repair parts and services. The burden of artificially inflated
prices is still put upon consumers, albeit indirectly through independ-
ent repair servicers. That this strategy underlies a broader attempt to
assuage consumer advocates and government regulators underscores
the need for vigilance in this policy area, even as manufacturers make
greater concessions of their own accord.

CONCLUSION

Antitrust law and the Right to Repair Movement share an evident
ideological connection because their interests are aligned. While the
movement has gained significant momentum in recent years as states
have just begun passing repair legislation and the federal government
has taken up the cause, there will be significant gaps until Congress
passes uniform legislation, if it ever does so. Until then, tying doc-
trines in antitrust law may serve a useful purpose in the nearer term to
redress and deter restraints on independent repair services, as demon-
strated in our test case with the MacBook Pro. Perhaps, then, Kodak

123. Willard K. Tom & Gregory F. Wells, Raising Rivals’ Costs: The Problem
of Remedies, 12 GEO. MASON L. REV. 389, 389-90 (2003).

124. See Mitchell Clark, Apple’s Battery Replacement Prices Are Going Up By
820 to 850, THE VERGE (Jan. 2, 2023, 9:58 AM), https://www.thev-
erge.com/2023/1/2/23535428/apple-iphone-ipad-mac-battery-service-replacement-
price-increase.

125. Kodak, 504 U.S. at 466—67 (internal quotations omitted).



296 Syracuse Law Review [Vol. 74:1]

has finally met its moment, despite the criticism it has received over
the past thirty years, and is keen for a revival by state enforcers and
other private stakeholders.



